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MANDATORY CLE—Are you 
competent? Are all the members of your 
law firm competent? What is 
professional competency? Is continuing 
legal education really of genuine value in 
enhancing the competency and 
professional skills of lawyers? 

These and many similar questions were 
thoroughly debated at a recently 
attended national conference on 
continuing legal education sponsored by 
the American Bar Association at the 
University of Chicago. Approximately 
170 law school deans, faculty members, 
bar executives, bar CLE administrators, 
practicing lawyers, and continuing legal 
education committee personnel from the 


50 states met to take a hard look at what 
was happening with continuing legal 
education in America. 

One fact was evident. Lawyers have 
not escaped the impact of the nation’s 
growing consumerism. For instance, a 
consumer group caused the introduction 
of a bill in the Iowa Legislature requiring 
mandatory continuing legal education 
for all Iowa lawyers. Although the bill 
never became law, the Supreme Court of 
Iowa picked up the issue, the bar joined 
forces with the court, and before long a 
plan for mandatory continuing legal 
education was recommended and 
implemented in Iowa. 

Iowa is not alone. Two additional 
states now have mandatory continuing 
legal education, Wisconsin and 
Minnesota. But does mandatory CLE 
ensure competency? If motivation is 
accepted as an ingredient of 
competency, does mandatory CLE 
automatically provide this particular 
ingredient? So far the states requiring 
mandatory CLE have no evaluation test 
for determining the effectiveness of these 
programs. This leads to the further 
question of the necessity for periodic 
testing, recertification or relicensing. 

Continuing legal education has 
experienced tremendous growth 
nationally in the last decade. Leading the 
states in the volume of CLE courses is 
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California. With its 44,000 members, in 
the last year California had 58,000 
participants in the courses that were 
sponsored by its continuing legal 
education program. Even though this 
figure represents the obvious fact that 
some lawyers attended more than one 
course, the California CLE director 
informed us that their statistics indicate 
that 75% of the Bar of California annually 
attend at least one of its CLE courses. You 
will be interested to know that the current 
budget of the California CLE program is 
$4 million. 

One intriguing idea that I feel has 
practical application in Florida, perhaps 
sooner than we think, is computerized 
CLE courses. A conferee who had 
intimate knowledge of this subject was 
Professor Robert E. Keeton, professor of 
jaw at Harvard University. He explained 
that application of computerized legal 
education courses now is existing in many 
law schools. If implemented in Florida, 
the particular computerized CLE course 
could be programmed through a 
computer at The Florida Bar Center in 


Tallahassee with individual terminals in 
law offices throughout the state. Instead 
of traveling substantial distances to 
attend a CLE course, the individual 
lawyer could stay in his own office and at 
a time convenient to him use _ his 
computerized terminal, a typewriter 
with or without a video screen, to take a 
course in procedure, trial advocacy, 
criminal law or a variety of other legal 
subjects. 


Implementation of computerized legal 
courses was forcefully announced as no 
easy task. The age old computer maxim, 
“garbage in, garbage out,” likewise 
applies to legal education courses. They 
must be carefully prepared, expertly 
programmed, and carefully evaluated to 
ensure quality results. 

The longer the debate at the 
conference continued on the merits and 
demerits of mandatory CLE, 
recertification, abandoning CLE and 
specialization, the more convinced I 
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became that the Florida Designation Plan 
makes a lot of sense. With application 
forms going out to every member of The 
Florida Bar this month, development of 
extensive continuing legal education 
programs in the areas of law to be 
designated by Bar members, and the 
advent of public announcement of areas 
of designation, we soon will know how 
well Florida’s experiment to deliver more 
effectively legal services to its citizens has 
succeeded. 


TAKE A LEGISLATOR TO LUNCH— 
The first Tuesday after the first Monday 
in April is not far off. This is the day the 
1976 legislative session will begin. Will 
the lawyers and judges of Florida be 
ready for this session? 

We hear it frequently in Tallahassee 
that The Florida Bar ought to spend at 
least a million dollars on a massive 
legislative program with at least a dozen 
full-time lobbyists scurrying around 
monitoring every committee hearing, fly- 
specking every one of the more than 
4,000 bills introduced annually, and 
chasing after legislators 24 hours a day, 12 
months a year. But is this the answer toa 
successful legislative program? In my 
opinion it is not. A knowledgeable group 
of Florida Bar representatives in the 
legislative halls is admittedly essential. 
But what helps most is the individual 
member of The Florida Bar who knows 
his legislative delegation, is willing to 
take time to visit with them in advance of 
the actual legislative session, and keep 
them informed about programs of his 
professional organization and critical 
issues confronting him in his practice. Is 
your relationship such with your 
legislative delegation that any one of 
them feels free to call you and discuss a 


troublesome bill on the subject of court 
administration, judicial salaries, no-fault 
law, criminal law, taxes, or professional 
liability? 

If the answer is yes, you are to be 
commended. If it is not, “take a legislator 
to lunch.” Make a personal effort now to 
learn from him the problems he knows 
are facing the legal profession in the 
upcoming session of the legislature. Help 
him resolve these problems, in the best 
interests not only of the profession but 
also of the public. Newspapers like to 
report that the Florida Legislature is 
dominated by lawyers. Is this so? It is not. 
With only 11 senators out of 40 listing 
themselves as lawyers (and some of these 
spend more time as cattlemen, ranchers, 
or bankers, than they do practicing law), 
and with only 27 lawyer members in a 
House of Representatives with 119 
members, those who allege lawyer 
domination in the Legislature just don’t 
know their facts. With 59 House 
members insurance or business oriented, 
the pendulum over the years has swung to 
a new direction. 

This is all the more reason to emphasize 
the critical need for Florida lawyers to 
become immediately concerned with 
their government as it is directed by our 
Florida Legislature. On an individual 
basis we must be willing to devote the 
time necessary to develop close 
relationships and a genuine rapport with 
our legislative membership. We need to 
learn from them, and they from us. 
Unless this happens, within a shorter time 
than we expect, what we know as the 
legal profession in Florida today may no 
longer exist. 


MARSHALL R. Cassepy 
Executive Director 
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Latest Developments in the Florida Designation Plan 


At this writing, applications for 
permission to designate are being 
mailed to each member of The 
Florida Bar. Every effort is being 
made to accommodate those 
attorneys faced with a telephone 
directory deadline by giving 
priority to the processing of their 
applications. Hopefully, most of 
your questions regarding the 
applications themselves will be 
answered in my letter which 
accompanies each application. I 
hope that each of you will give 
serious consideration to partici- 
pating in this unique and innovative 
plan, which has been created to 
serve both the public and the 
profession. 


Not A Specialization Plan 


The Florida Plan is not a 
specialization plan, for several 
reasons. Firstly, general 
practitioners participate fully in the 
Florida Plan, in addition to 
specialists. Secondly, there are no 
examinations, nor certification as a 
specialist by the Bar. The Florida 
Plan is open to every Florida Bar 
member practicing in Florida. 


Areas of Designation 


The Florida Designation Plan, 
which was approved as an 
amendment to the Integration Rule 
by the Supreme Court of Florida in 
its opinion filed October 3, 1975, 
permits a member of The Florida 
Bar to publicly designate up to three 
areas of law in which he has 
had substantial experience 
throughout the immediately 
preceding three-year period. To 
date, 20 areas of designation have 
been approved by the Board of 
Governors, and it is contemplated 
that additional areas will be 
approved at later dates, after 
application by Florida Bar 
mem.ers and subsequent approval 
by the Board of Governors. 
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Upon receiving permission to 
designate areas of practice, a 
member of The Florida Bar may do 
so by listing them on his letterhead, 
business cards, office door, in the 
yellow pages of the telephone 
directory, and approved law lists. 
Designation shall be made only by 
naming the areas of practice for 
which permission has been 
received, without the use of 
descriptive words or phrases. 
Further, areas of practice may only 
be designated for an individual, and 
not for a firm. Individual members 
of a firm may, of course, designate 
as individuals. Participation in the 
plan is voluntary, and thus the 
requirements of the plan do not 
apply to any member who does not 
choose to obtain permission to 
designate any area of practice. 
Further, regardless of the attorney’s 
decision to designate or not, there is 
no restriction on the areas of 
practice in which he may engage for 
the three-year period for which 
permission to designate is granted. 


Eligibility to Designate 


To be eligible to receive 
permission to designate, a member 
of The Florida Bar must meet two 
basic requirements, unless he 
qualifies for and obtains a waiver. 
First, he must have been engaged in 
the practice of law for a minimum 
of three years. Second, throughout 
the three years preceding his 
application, he must have had 
substantial experience in each area 
of practice sought to be designated. 
Each application for permission to 
designate must be accompanied by 
a $30 fee, regardless of the number 
of areas for which permission to 
designate is sought. Although no 
continuing legal education is 
required in order initially to obtain 
permission to designate, the 
application contains an agreement 
that the member, in order to 


enhance his proficiency as a 
practitioner, will continue his legal 
education in each designated area 
through continuing legal education 
programs and other appropriate 
means approved by the Board of 
Governors and/or the Supreme 
Court of Florida. 


Waivers 


There are basically two types of 
waivers which may be granted to 
those not strictly meeting the 
eligibility requirements as set forth 
above. The first concerns the 
attorney who has not been engaged 
in the practice of law for at least 
three years. A waiver of this three- 
year practice requirement may be 
granted if the member has had 
concentrated specialized experi- 
ence or specialized post-graduate 
education equal to or greater than 
the experience he would have 
gained in the area from three years 
of practice. 

The second type of waiver 
applies to the attorney who has 
been engaged in the practice of law 
for at least three years, but due to 
extenuating circumstances has not 
had substantial experience in a 
particular area throughout the three 
years preceding the application. A 
waiver may be granted in such a 
case if the member has had at least 
three years’ specialized experience 
of post-graduate education in the 
area, and such experience or 
education is not unreasonably 
remote in time. It should be noted 
that under the express provisions of 
the plan, no waiver may be granted 
for the designated area of 
“Registered General Practice.” 


“General Practice” vs. “Regis- 


tered General Practice” 

In its supplemental order issued 
October 27, 1975, the Supreme 
Court clarified the distinction 
between General Practice and 
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Registered General Practice. As you 
will note from the application 
which you receive, Registered 
General Practice is one of the areas 
of designation which has been 
approved by the Board of 
Governors. In order to designate 
this area, the same eligibility 
requirements must be met as for the 
other 19 areas approved under the 
plan. 

A similar area provided for under 
the Designation Plan is General 
Practice. General Practice as a 
designated area varies considerably 
from Registered General Practice, 
both in eligibility to so designate 
and in the manner in which 
designation may be made. All 
members of The Florida Bar in 
good standing who are engaged in 
general practice, whether they have 
been admitted for three years or 
not, may specify General Practice in 
the manner approved for other 
designated areas under the plan, 
except that General Practice will 
not be permitted as a categorical 
heading in the yellow pages of the 
telephone directory. General 
Practice may, however, be listed 
after the individual’s name under 
the alphabetical heading in the 
yellow pages. Any member 
intending to specify General 
Practice need not contact The 
Florida Bar for designation 
permission for that category, and 
may proceed to specify General 
Practice in the approved manner 


(which prohibits any categorical 
listing in the yellow pages). 
Florida’s Continuing Legal 
Education 

Our continuing legal education 
department headed by Sylvan 
Strickland is continuing to gear up 
its course schedule to provide the 
educational opportunities 
demanded by the plan. As you 
know, in order to renew permission 
to designate at the end of the initial 
three-year period, a member during 
those three years must have 
devoted 30 hours to approved 
continuing legal education in each 
area that he has designated. Already 
scheduled for 1975-76 by our CLE 
department are seven courses to be 
given at numerous locations 
throughout the year. We intend to 
continue to “beef up” our course 
offering to provide ample 
opportunity for members to satisfy 
the educational requirements 
needed to renew permission to 
designate. 


Processing of Applications 
Applications properly completed 


and based upon the basic eligibility 
statement can be processed 
promptly by our staff in 
Tallahassee, whereas applications 
based upon requests for waivers 
must be forwarded to a committee 
for consideration and would 
require a minimum of three to four 
weeks and thus, at least this much 
lead time should be allowed when 
submitting an application 
requesting a waiver. 

I am hopeful that the plan will 
serve to enhance the proficiency of 
lawyers and to inform the public of 
the areas of law in which attorneys 
practice, thereby benefiting both 
the public and the profession. If you 
decide to participate in this 
innovative undertaking of The 
Florida Bar, please address your 
applications to Designation Plan, 
The Florida Bar, Tallahassee, 
Florida 32304. We trust that you will 
find the plan beneficial. 


J. Rex Farnrior, Jr. 
President 
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OFFICIAL NOTICE: Budget Committee 


The Budget Committee of The Florida Bar will meet at 2 p.m., 
January 29, 1976, in the headquarters office in Tallahassee, to hear 
and receive suggestions from members of The Florida Bar for the 
preparation of budget of the 1976-77 fiscal year. After consideration 
of suggestions received, the Budget Committee shall prepare a ten- 
tative budget which will be presented to the Board of Governors for 
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LETTERS 


In “Law Schools’ Bright Illiterates” 
(The Florida Bar Journal, October 
1975) Gertrude Block calls many law 
students “illiterate.” Henry Trawick’s 
accompanying article asserts that 
lawyers, too, are guilty of elementary 
and harmful errors in their writing. Are 
they pointing to a matter of concern? 
Well, let’s consider how important 
writing skills really are. 


Presumably it is because of the high 
degree of correlation between the levels 
of success achieved by law students and 
the scores they had on the LSAT that the 
test is used for law school admissions. 
What, then, are the skills that get one 
into law school and make him do well 
while there? The LSAT includes 
sections on such verbal skills as reading 
comprehension and interpretation, 
grammar and deciphering artificial 
languages. It tests ability to handle 
problems of arithmetic and interpreting 
graphs and charts. The person 
examined writes no more than will 
identify him with his answer sheet. Not 
only is no credit given for anything 
written, but the LSAT probably selects 
against good writers because it 
penalizes reflecting and revising while 
eliminating use of source materials and 


style. 


The fact that LSAT gives no credit for 
writing skill while test scores correlate 
highly with law school success is 
compelling evidence that writing is not 
a needed law school skill. The same 
could very well be argued for college 
grades with the trend to standardized, 
multiple choice examinations. That 
raises a question for our profession: If 
law students are not learning to write 
well before they become lawyers, are 
we becoming a profession that lacks 
the ability to write? The answer to this 
requires determining what (if any) 
writing skills a lawyer should have. 

Probably the most needed verbal skill 
is letter writing. As an art this no longer 
pertains among lawyers, and no 
suggestion is made by either Mr. 
Trawick or Miss Block to establish 
literary standards for letters, or any 
other legal writing for that matter. 
Dictating machines have made letters 
nothing more than transcribed speech 
with little reflection or rewriting. 
Everything that Mr. Trawick 
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recommends for correspondence can 
be and should be handled by a good 
secretary whose training does focus on 
points of punctuation, spelling and 
grammar. 

Time being a treasured and measured 
commodity, no lawyer wants to origi- 
nate his own pleadings, contracts, wills 
or other documents, so for economic 
reasons he employs minimal writing 
skills. Whether using magnetically 
taped or printed forms, any lawyer tries 
to find a prepared standard that has 
been researched and designed for 
plagiarizing. Here again the good 
secretary with her form file is 
responsible for not a little legal writing. 

Where are we after considering the 
solecisms of law students and 
practitioners and the therapy offered in 
your October edition? Law schools 
along with colleges and the LSAT are 
not concerned with selecting or 
educating students in skills of good 
writing, and this is consistent with the 
requirements of the legal profession. 
Perhaps two or three hour composition 
courses are helpful as a review of 
elementary school material, but the 
nature of this cure shows the 
insignificance of writing ability for 
acceptance and success in law school or 
practice. 


JoserH P. BAKER 
Orlando 


More on Writing 


Henry Trawick, Jr.’s shotgun attack 
on lawyers’ use of grammar (“Form as 
Well as Substance,” Oct. 1975) hit 
several bullseyes, but also occasionally 
missed the mark. 

For example, although he suggests 
excellent substitutes for pompous 
“legalese,” he then falls victim to the 
malady by using “scrivener” for 
“writer” and then uses the “wordy” 
phrase, “conducive to clarity” instead of 
“lucid” or “clear.” 

His “rules” on capitalization, while 
interesting, are contrary to the Standard 
Handbook for Secretaries, 6th Edition 
(Gregg Publishing Co.), which 
approves the capitalization of titles of 
corporate officers, despite Mr. 
Trawick’s objection. 

He also deplores the use of “Esquire,” 
finding it “out-of-date,” although he 


cites no authority. While “attorney” 
would probably be more useful and 
descriptive, I believe most lawyers and 
judges would disagree with his 
conclusion. 

Mr. Trawick also challenges the use 
of “Honorable,” unless “The” precedes 
it. Gee whiz, if he’s so concerned with 
brevity, then he should be glad to 
concur with the observation in the 
Standard Handbook for Secretaries: 
“|. . ‘The Honorable’ is now very 
generally abbreviated to ‘Hon.’ in all 
addresses to government officials.” 

But alas, his most disheartening 
attack is his contempt for one of my 
favorite goodies: the despicable 
“and/or.” I’ve always found it practical 
in those situations where I want to say 
“either one, or both.” For example, if I 
say “I will buy his boat and/or his car,” 
this has a special meaning: I will buy 
either one, or both. I believe this is 
preferable to saying, “I will buy his boat 
or his car, or both.” 

Despite these criticisms, I found the 
article stimulating and informative, and 
I hope we'll see more. 


EDWARD SIEGEL 
Jacksonville 


Editor's Note: Capitalization rules and 
authority that “esquire” is out-of-date are 
both in accordance with the Government 
Printing Office Style Manual, Washington, 
D.C. Court work and a wealth of other 
guidelines may be found in this book. A 
footnote giving this reference to Mr. 
Trawick’s article was lost in the printing 
shuffle. 


Contingent Fees 


I enjoyed reading the President's 
Page in the October issue of The Florida 
Bar Journal. I believe The Florida Bar 
position is a very responsible position 
and that we can be very proud of the 
Board of Governors for their work in 
this area. 

I would like to add congratulations to 
President J. Rex Farrior, Jr., on the 
excellent job he is doing on behalf of 
the Bar. 


WAGNER, JR. 
President 
Association of Trial 
Lawyers of America 
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Dont send 
the government 


money 
entitled keep! 


Deduct up to $1,500 from your 1975 federal 
income tax return through the Florida Bar’s new 
Individual Retirement Account (IRA)! 

As an employee or self-employed person not covered by a pension 
or profit-sharing plan, you can set aside up to 15% of your earned 
income (to a maximum of $1,500) each year in an Individual 
Retirement Account. 

Deposits are tax-deductible. Earnings accumulate tax-free. 
Deposits must be made by December 31st each year. 

Start your Individual Retirement Account — and 
your tax savings — now! Write or call for 
more information today! 


Poe &Associates, Inc. 
Florida Bar insurance Plans Administrators 
PO. Box 1348 / Tampa, Fiorida 33601 
813/228-7361 


Florida Bar Insurance Plans Administrators 
Poe & Associates, Inc. 

P.O. Box 1348 

Tampa, FL 33601 


| want to know more about the Florida Bar's new Individual 
Retirement Account. 


Name 


Address 


City 
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What Is Your Ethics Rating? 


Score yourself on how well you know the Code of Professional Responsibility. 
Test only takes a few minutes. Passing Mark: 100! 


1. May a lawyer contribute to 
the campaign of a judicial 
candidate before whom he may 
appear in the future as an 
advocate? 

2. May an attorney charge a 
client interest on a long- 
delinquent unpaid bill? 

3. May a lawyer send to 
clients for whom he has drawn 
wills a notice every five years 
suggesting that they come in 
and review their wills for any 
necessary updating? 

4. May a city councilman 
serve as a lawyer for a 
corporation which competes 
for city contracts? 

5. May a personal injury 
lawyer make a personal loan to 
a client to help him over some 
“‘rough spots’’ on the 
understanding that the attorney 
will be reimbursed but only out 
of the settlement or judgment 
eventually obtained from 
pending litigation? 

6. May a lawyer represent 
both husband and wife in a 
“friendly” separation or an 
uncontested divorce if he has 
explained any possible conflicts 
of interest to the parties and 
both have knowingly con- 
sented to the arrangement? 


Don’t 
Yes No Know 


7. May the name of a law firm 
continue to include the name of 
a partner who serves as a part- 
time state attorney but 
continues to practice regularly 
with the firm? 

8. As a legal aid attorney, Mr. 
Goodfellow represented Ms. 
Abercrombie in her dealings 
with the Welfare Department 
regarding supplementary 
stipends. He subsequently 
learns that Ms. Abercrombie 
had thereafter inherited a 
sizable amount of money from 
her uncle. Must he automatical- 
ly report that fact to the 
Welfare Dept.? 

9. Assume Ms. Abercrombie 
asks Goodfellow again to 
represent her at a _ welfare 
hearing and Goodfellow 
confirms from his conversation 
with her that Abercrombie has 
failed to report her inheritance 
on her welfare applications, as 
the law requires her to do. Does 
this fact change your answer to 
question 8? 

10. May an attorney use a 
tape recorder to keep a record 
of his telephone calls without 
advising the parties on the other 
end of the line? 


Don’t 
Yes No Know 


Now check your answers against the correct responses on the next page. Give each answer a 
weight of 10. How’s your score? If you scored below 100 you should sit right down and read through 
the Code of Professional Responsibility! 


RESEARCH 
for lawyers 


American Legal Research in Florida 
Gainesville, Florida 


season's greetings 


Name 


WANT A FREE IN-DEPTH SAMPLE OF OU 


ATTENTION! Florida Bar Applicants — 


RSE? 


O) Rush my free sample outline. [) Lend me your 2-hour cassette on Bar Writing and 
Evidence. I promise to return it within one week. 


AAA 


Phone 


City 


_State 


Zip 


Law School 
Law Firm 


City 


Year Graduated 


Mo. 


Yr. 


I am eligible or plan to take the Florida Bar Exam in 
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JOSEPHSON’'S BAR REVIEW CENTER of Florida 
MIAMI 1000 N. Miami Ave., Miami, FL 33136 (305) 358-4686 
COMPUTER PROCESSING ANDTESTING 830N. La Brea, Inglewood, CA 90302 (213) 674-9300 
BRC MAIN VA OFFICE 5440 Cass Avenue, Detroit, Mi 48202 (313) 831-7117 
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Answers to Ethics Quiz 


(No Peeking! Mark your own answers to the quiz on 
the previous page first.) 


1. Yes. Providing the judge has not personally 
solicited the contribution. See Florida Ethics Opinion 
73-15. Preferably, the contribution should be made to 
a campaign committee rather than the candidate. See 
ABA Formal Opinion 226. In this case, as in all others 
involving ethical issues, any doubts about the 
propriety of the donation should be resolved against 
it, as “a lawyer should avoid even the appearance of 
impropriety.” Canon 9. 

2. Yes, but only if provided for in the fee agreement. 
There is no ethical objection to the charging of interest 
at an agreed legal rate for fees not paid when due. See 
Florida Ethics Opinion 71-26. 

3. No. The lawyer may contact a client with regard 
to a previously prepared will only if the lawyer or his 
firm prepared the will; the lawyer has no reason to 
believe that the will has been revoked or superseded; 
the lawyer has reason to believe that because of new 
developments in the law, the existing will may no 
longer achieve the testator’s desires or the lawyer has 
reason to believe that a change of circumstances 
involving the client is such as would make it advisable 
to change the will; and the lawyer does not solicit or 
suggest his or his firm’s professional employment. See 
Florida Ethics Opinions 67-31 and 64-61. 

4. No. Even if no actual conflict of interest were to 
be involved in such a situation, a lawyer should avoid 
actions which even suggest impropriety. See DR 5- 
101; DR 8-101; Canon 9. This conduct may also be 
proscribed by conflict-of-interest laws. Consent of 
the city agency, however, would not cure the 
problem. 


5. No. Generally, a lawyer should not acquire a 
proprietary interest in his client's litigation. While a 
lawyer may advance to a client the costs of litigation, 
other monetary assistance should not be provided. 
See EC 5-7; EC 5-8; DR 5-103(A)(B). See ABA Formal 
Opinion 288. 

6. No. “The new no-fault divorce law has in no 
way changed the potential conflict nature of the 
proceedings between the spouses in the area of 
division of property rights, alimony, child support, 
custody, etc.” A lawyer cannot represent such 
potentially divergent interests. See Florida Ethics 
Opinion 71-45 (reconsidered); EC 5-14. 

7. Yes. The test for maintaining the names of part- 
time public officials is generally whether they 
practice “actively and regularly.” See EC 2-12. Of 
course, local laws and agency regulations regarding 
limitations on practice by part-time officials must 
always be considered. 

8. No. See next answer. 

9. Yes. A lawyer is not ordinarily under an affirm- 
ative obligation to reveal such information to the 
government and may properly assume that his 
client will do so. He becomes so obligated if he 
receives information “clearly establishing” that his 
client or another person has committed fraud. In this 
case, the receipt of evidence of deliberate failure to 
disclose the inheritance on the part of the beneficiary 
would bind the lawyer to call upon his client to rectify 
the omission, and, if she does not, to inform the 
Welfare Department of this fact. See DR 7-102(B). 

10. No. Even though such a recording by one party 
to a conversation may not be illegal, the obligation to 
be candid and fair makes it unethical for an attorney 
to make any secret recording of his conversations with 
others except under special circumstances sanctioned 
by judicial or other proper authority. See ABA Formal 
Opinion 337. 


(This quiz was produced by New York State Bar Association and is reprinted by permission. 


Answers were prepared by Florida Bar grievance department.) 


standing. 


accepted for publication. 


1976 FLORIDA BAR JOURNAL ARTICLE WRITING CONTEST 


The Florida Bar Journal Editorial Board is sponsoring a writing contest of 
how-to-do-it articles describing practical application of a field of law. Gift 
certificates toward the purchase of law books will be awarded first, second and 
third prize winners at the Annual Convention of The Florida Bar in June 1976. 
Winning articles will be published in the Journal. 

Time for Submission: March 1, 1976 

Prizes: $500 worth of law books, first prize; $300 worth of law books, second 
prize; $150 worth of law books, third prize. 

Subject: Practice tips in a field of law. 
Eligibility: The contest is open to all members of The Florida Bar in good 


Article requirements: No article will be accepted unless prepared for this 
contest and not previously published. Each winner must assign to the Journal 
first publication rights to the article. The Journal will return all manuscripts not 


Length: 3,000 words plus footnotes if they are needed. 
Send two copies of each manuscript to The Florida BarJournal, Tallahassee, 
Florida 32304, by March 1, 1976. 
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By LEO McSHANE 


Soon after deciding to take a 
leave of absence from the practice 
of law in Miami in late 1971, I was 
on my way to the Western Pacific 
Islands of Micronesia as public 
defender for the District of Palau of 
the U.S. Trust Territory of the 
Pacific Islands. 

Palau, one of the six districts, was 
previously best known as the scene 
of major World War II fighting on 
the outer island of Peleliu but now is 
famed for outstanding scuba diving 
among its coral reefs and hundreds 
of unique limestone “Rock 
Islands’ —cupcake-shaped and 
covered with vegetation. It is also 
being eyed by the U.S. Department 
of Defense as a possible future site 
of Marine war games. 


After 18 months in Palau I was 
asked to take over the control, 
temporarily, (some two years as it 
turned out) of the Public Defender’s 
Office for the entire Trust 
Territory—approximately the size 
and shape of mainland U.S. except 
that Micronesia is mostly ocean, 
dotted with some 2,000 small 
islands, 100 of which are inhabited. 
If a map of the Trust Territory were 
super-imposed on a map of the 
U.S., Palau would appear over San 
Diego, Yap over Las Vegas, Saipan 
in the Marianas over Denver, Truk 
over Dallas, Ponape over 
Birmingham, Ala., and Kwajalein in 
the Marshalls over Charleston, S.C. 
This is the “beat” I cover by Air 
Micronesia’s 727 jets. 

Each district, in addition to 


having its own separate language, is 
unique in other ways. 

Palau in addition to its scenic 
beauty is noted for its story boards, 
an art form in which one of many 
legends is depicted by carving it on 


boards of varying shapes and sizes, 
much prized by tourists. 

Yap is little affected by modern 
civilization. Many women wear 
only skirts—often grass—and the 
men wear loin cloths. Young and 
old alike incessantly chew betelnut, 
a mild narcotic when the split nut is 
powdered with ground coral then 
wrapped in a leaf from a pepper 
plant. When chewed, the result is 
among other reactions, a need to 
spit large amounts of blood-like 
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juice, hence the well-known 
character from “South Pacific” 
literature, “Bloody Mary.” 

The Marianas, better known by 
the name of its district center, 
Saipan, may soon be America’s 
newest commonwealth. Its next 
door neighbor, Guam, undoubtedly 
has had great influence on the 
people of the Marianas and their 
wish for closer affinity with the U.S. 
For its part the U.S. has the same 
interest in Saipan and nearby Tinian 
it had when it flew B-29 raids 
against Japan—including that of the 
“Enola Gay.” The district is fast 


Florida Lawyer’s Trials and 


catching up with Guam—as Guam 
is with Hawaii—in its development 
as a major tourist attraction. 

Truk has been little marked by 
time since the naval warfare 
between Japan and the U.S. Truk’s 
immense lagoon, the home of the 
Japanese Navy’s major forces when 
attacked by American sea power, 
became Japan’s “Pearl Harbor” and 
the graveyard for 100 of its ships. 
Understandingly, an irresistible 
attraction for scuba divers, it had a 
special attraction for me since I had 
been in the same branch of the U.S. 
Military—half a world away— 
during the attack. 


Ponape is remembered for its 
easygoing people and extremely 
heavy rainfall. Kava, an intoxicating 
beverage, allegedly similar to 
marijuana in its properties and used 
in other areas of the Pacific, is used 
here on special occasions. Made 
from crushed and strained roots of 
the pepper plant, it is supposed to 
guarantee the user, among other 
things, a sound night’s sleep. 

The Marshall Islands as opposed 
to the other districts is a low lying 
chain of coral reefs. Unique in its 
low rate of crimes of violence, some 
authorities contend that a 
Marshalese is more likely to take his 
own life, directing violence inward 
instead of outward toward another. 
Nearby Kwajalein, America’s 
experimental missile base, is an 
example of a U.S. suburb 
transplanted to the middle of the 
Pacific Ocean, only substituting 
bicycles for automobiles. The U.S. 
workers have seemingly round the 
clock “fun and games” for their 
leisure hours including regular R & 
R flights to Hawaii. 

Saipan, home base for me and 
headquarters for the T.T. 
government, is a story in itself. This 
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Tribulations in the Pacific Islands 


beautiful island with rolling hills 
and sandy beaches is really the top 
of a 36,000 foot volcanic mountain 
with the deepest waters in the world 
just offshore. 

So peaceful now (at least until the 
nonstop 747 tourist flights from 
Tokyo start next year) it’s difficult 
to imagine it as the scene of fierce 
WW II battles in which some 30,000 
Japanese died—including the 
thousands of Japanese families who 
threw themselves off 800-feet cliffs 
rather than surrender. 

The very incongruity of U.S. 
tanks and invasion barges stranded 
on the reefs just off the new eight 
million dollar hotel’s beach is one of 
the attractions that brings Japanese 
tourists; many other Japanese 
“bones recovery teams” come to 
take back the remains of Japanese 
soldiers still in jungles and caves. 


Among other fascinating aspects 
of life in the Trust Territory is a 
listing of many of our neighbors’ 
birthplaces which sounds like a 
U.N. roll call. In addition to the 
islands in Micronesia and various 
states in the U.S., Australia, China, 
Finland, Fiji, Germany, Gilberts, 
India, Israel, Italy, Japan, Korea, 
Thailand and Vietnam are called 
home. 

There are upper and lower courts 
in each of the centers with a U.S. 
and Micronesian (nonlawyer) 
judge, respectively. Panels of the 
High Court judges make up the 
appellate courts. Attorneys with 
upwards of five years experience 
(mostly U.S.) staff the District 
Attorney and Public Defender 
Offices. 

With the U.S. High Court judge 
on the bench is the Micronesian 
District Court judge, or assessor, 
who advises on matters of local 
custom. They are truly indispens- 
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able. Examples: In Truk customary 
law recognizes that a husband may 
have conjugal rights with his wife’s 
unmarried sisters (Trukese 
husbands, that is) while in nearby 
Yap District such conduct is 
disapproved. And it is not unusual 
for a young man responsible for 
taking the life of another to offer 
himself to be the son of the 
deceased’s parents in all respects as 
a substitute son, as part of 
customary restitution. 


Attorneys trained in the U.S. have 
little difficulty in adjusting to the 
system of laws similar to those in the 
U.S. Federal Courts. 

Micronesian trial assistants help 
staff the District Attorney and 
Public Defender Offices and they 
make willing and apt students. 
More and more Micronesians are 
returning from U.S. law schools and 
will soon be able to replace 
American attorneys. 


Trials really are not so different 
from trials in the U.S., the major 
differences being that the need for 
translations—sometimes _ through 
two languages other than American 
in the same trial— makes some trials 
twice as long as they would 
normally be and local custom may 
add an additional element to be 
considered. 

As for the tribulations they’re 
what you would expect to find in a 
developing country, power 
outages, water shortages, 
inefficiency in government, but 
changes are everywhere. 

The Trust Territory as a whole 
has been attempting to come to an 
agreement with the US. as toa new 
status for several years. Though no 
conclusion has been reached a 
Constitutional Convention was held 
this summer to work out a proposed 
new constitution. In this year of 
1975 those words have a familiar 

i O 


Leo McShane, a member of The Florida Bar since 1954, will soon be returning 
to the United States, ending his legal assignment in the U.S. Trust Territory. 
Photographed with him here are his wife and young son James as they dine out 
in Saipan. McShane was a 1954 graduate of the University of Miami School of 
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BY SCOTT L. BAENA 


Among the hardest hit in Florida 
by our faltering economy is the 
construction industry. Increasing 
costs of both money and material 
have triggered defaults by lenders 
as well as by borrowers. Ghost 
towns of vacant yet complete, or 
nearly complete, condominiums, 
housing projects and apartment 
houses have sprung up all over the 
Gold Coast and other Florida 
meccas once thought to be ripe for 
development. The courts are stifled 
by lawsuits occasioned by this crisis 
in which the ultimate question is 
“who will get what and from 
whom?” 

The lawyer asked this question 
by a client who has furnished goods 
and chattels (e.g., appliances, 
carpeting, etc.) in connection witha 
distressed construction project may 
have determined for himself that 
the answer is not a matter of black 
letter law. 

Typically, the foregoing inquiry 
is precipitated by the institution of 
mortgage foreclosure proceedings 
by a construction lender. The 
lender will ordinarily assert an 
interest in all goods situated on the 
construction site notwithstanding 
the interests of purchase money 
vendors of the goods. This article 
considers the relative priorities 
which should be afforded such 
interests. Despite the confused state 
of the law in this regard, 
theoretically at least, purchase 
money vendors can and should 
prevail. 


Personalty or Fixtures? 

When considering the priority of 
various security interests in goods 
pursuant to the Uniform 


Scott L. Baena is associated with 
Helliwell, Melrose & DeWolf, P.A., in 
Miami. Baena received his B.B.A. and 
J.D. degrees from the George 
Washington University, Washington, 
DC. 


Commercial Code,' the threshold 
determination is whether such 
goods are in fact personalty or 
fixtures. The distinction is often a 
subtle one which necessarily 
requires a factual determination.” 
The Code itself offers little 
assistance in this regard; nowhere 
does it define what shall be a 
“fixture,” and the Code merely 
states that “[t]he law of this state 
other than this code determines 
whether and when other goods are 
fixtures.”’ Existing case authority 
does, however, indicate that 
whichever party will benefit by 
proof that the goods are fixtures has 
the burden of so proving, and if the 
question is left in doubt, it is to be 
concluded that the goods have 
remained goods and did not 
become fixtures.‘ 


The landmark case in Florida in 
this regard is Commercial Finance 
Company v. Brooksville Hotel 
Company,° wherein the Supreme 
Court of Florida early held that a 
fixture is an article which was a 
chattel, but which, having been 
physically annexed or affixed to the 
realty by someone having an 
interest in the soil, becomes a part 
and parcel of it. The case sets forth 
the following three-part test to 
determine if an article is a fixture: 

“First, actual annexation to the 
realty or something appurtenant 
thereto; second, appropriateness to 
the use or purpose of that part of the 
realty with which it is connected; 
and, third, the intention of the party 
making annexation that it shall be a 
permanent accession to the 
freehold.”6 


Of the three criteria, the clear 
tendency of modern authority 
seems to be to give preeminence to 
the intention of making the article a 
permanent accession to the 
freehold and consequently, the 
chief value of the other tests is as 
evidence of such intention.’ The 
intent of the party making the 


FINANCING GOODS AND 


annexation is determined from the 
nature of the article annexed, the 
relationship of the parties, the type 
of structure, the mode of 
annexation and the use for which 
the annexation was made.* 

The fact remains that “intent” is 
extremely difficult to prove. In the 
past, lenders have sought to 
overcome this evidentiary problem 
which plagues the classification of 
goods by requiring purchasers of 
such goods to enter into an 
agreement which provides that the 
goods sold shall remain either 
personalty or fixtures. In the context 


_ of priority contests, however, such 


agreements may be unenforceable 


against third parties. The general 
rule appears to be that an 
agreement which would make 
fixtures personalty is unenforce- 
able as against a third party, 
whereas an agreement which 
provides that personalty shall 
remain personalty is enforceable 
against a third party.® Conse- 
quently, the use of such an 
agreement does not necessarily 
obviate the necessity for making the 
threshold determination of whether 
the goods are fixtures or personalty. 


At the very least, the toregoing 
should indicate that classification of 
goods as either personalty or 
fixtures depends upon marshalling 
the facts in each instance to arrive at 
the appropriate conclusion. Case 
law in this regard is of little 
assistance, and reported decisions 
can be found that will support 
virtually any position that a 
particular case may take.'® Merely 
as an observation, it would seem 
that any judicial error in the 
classification of goods as either 
fixtures or personalty should be on 
the personalty side. This is so 
because, as will be pointed out, the 
secured party may lose everything 
if his collateral is wrongly held to be 
fixtures (or even nonremovable 
realty) whereas the holder of an 
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interest in the real estate loses 
relatively little if a part of the real 
estate is wrongly held to be 
personalty.!! 


Security Interests 

Classification of goods as either 
personalty or fixtures will 
determine when the vendor should 
file a financing statement covering 
the same in order to perfect his 
security interest.'2 When the goods 
are, or are to become, fixtures at the 
time a security interest attaches, 
then the financing statement must 
be filed of record in the county in 
which the construction project is 
located.'® On the other hand, a 
security interest in personalty is 
perfected by filing in the office of 
the Secretary of State.'* Inasmuch 
as classification of the collateral 
may be difficult, the safest course is 
to file in both places. The vendor 
may be entitled to file a claim of lien 
under the Mechanics’ Lien Law;'® 
however, a perfunctory filing of a 
claim of lien is not recommended 
since it may be deemed to be an 
election to treat the goods as 
fixtures and may preclude replevin 
of such goods. 

As already explained, a contest 
over the priority of security 
interests in goods furnished a 
construction project will involve the 
construction mortgagee and the 
vendor of such goods. In most 
instances, the mortgagee will assert 
its interest pursuant to an “after- 
acquired property” clause in the 
construction mortgage. The 
outcome of the contest will depend 
upon classification of the goods as 
either personalty or fixtures and the 
vendor's status as a secured party 
with respect thereto. If the goods 
are deemed to be “personalty,” Fla. 
Stat. §679.312, and more 
particularly, subsections (4) and (5), 
will generally dictate the priority of 
security interests; whereas, should 
the goods be considered “fixtures,” 
Fla. Stat. §679.313 governs. 
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In 1967, the Florida Legislature 
significantly amended Fla. Stat. 
§679.313 so that section 
considerably differs from the 
uniform version.'’ Comparison of 
the former Code provision with the 
1967 version indicates a complete 
reversal of the priority traditionally 
afforded vendors of fixtures. It is 
clear that under the new version a 
seller of fixtures will not prevail 
over a prior real estate mortgagee 
even though the former has a 
perfected security interest in the 
fixtures unless the seller obtains 
written consent to such security 
interest or disclaimer of any interest 
in the goods from the mortgagee. 
Such consent or disclaimer may be 
difficult to obtain. As a result, it is 
only with respect to interests in the 
real estate which arise subsequent 
to the vendor having perfected his 
security interest in the fixtures over 
which such vendor has priority. 


It has been observed that “[t]he 
desirability of giving a prior 
mortgagee of the real estate priority 
over a security interest in a 
subsequent fixture may be 
questioned, particularly in those 
instances where the fixture may 
enhance the value of the real estate 
and thus increase the security of the 
prior mortgagee. Of course, if the 
fixture is replacing a worn out 
fixture over which the mortgagee’s 
lien had attached and if the fixture is 
necessary for the reasonable 
enjoyment of the premises and the 
security of the mortgagee, a 
different argument may be 
made.”!® The most recent version of 
Fla. Stat. §679.313, “. .. which was 
obviously designed to protect 
mortgagees of land at the expense 
of purchase money vendors (or 
lenders) of goods may also 
adversely affect the interest of 
consumers in the event of default. It 
may also have the immediate and 
serious effects of inhibiting the 
credit sales of fixtures to consumers 


and causing an increase in the 
financing costs of these purchases 
because of increased losses suffered 
by merchants and lenders. The 
economical effect may be more 
serious than the legal one.”!® 

Despite such shortcomings, Fla. 
Stat. §679.313 is the law and must 
be reckoned with in priority 
contests such as those considered 
herein. Therefore, classification of 
goods as personalty assumes added 
significance. In particular, the 
vendor of personalty can avail itself 
of Fla. Stat. §679.313 (4) since its 
security interest is clearly of 
purchase money variety.?° In 
accordance with precode property 
law, this section gives a debtor 
somewhat greater borrowing 
power and theoretically enlarges its 
ability to get credit by giving a 
purchase money secured party 
priority over all conflicting security 
interests, preceding or subsequent, 
in the same collateral.2! The 
Corporation, Banking and Business 
Law Section of The Florida Bar 
reported in its May 1975 newsletter 
that §679.313 has been redrafted 
and the revision is recommended 
for adoption by the 1975 
Legislature. 

To invoke the preferred status 
offered by Fla. Stat. §679.312 (4), a 
purchase money vendor must either 
perfect its security interest at the 
time the collateral is delivered to the 
debtor or within ten days 
thereafter. There is no requirement 
that the purchase money secured 
party be without notice or 
knowledge of the other interest. 
Therefore, where applicable, 
subsection (4) would give priority 
to a purchase money security 
interest over an interest asserted 
under an after-acquired property 
clause.” 

Despite the express requirement 
that the purchase money vendor 
perfect its security interest within 
ten days in order to invoke the 
protection afforded by Fla. Stat. 


: 


§679.312(4), all is not lost if it fails to 
do so. The principle which applies 
almost without exception is that 
where the owner of real property, 
or of both real and _ personal 
property, in mortgaging the same, 
includes a clause expressly covering 
personalty after-acquired by him 
and thereafter he purchases, 
conditionally or otherwise, 
personalty coming within the 
clause, the mortgagee under such 
clause can take no greater interest 
than the mortgagor itself obtains in 
the purchase.*° Thus, in 
International Harvester Credit 
Corporation v. American National 
Bank of Jacksonville,*4 the Supreme 
Court of Florida held that 
enforcement of the ten-day 
provision’[t]o give the prior 
creditor the seller’s retained interest 
in such property simply because of 
such seller's failure to record . . . 
would be to give to such earlier 
creditor a windfall not favored by 
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the code . . . contrary to established 
principles.” As a result, the court 
held that “. . . the limitation to the 
debtor’s equity in after-acquired 
property appears to be the better 
and more logical rule.’’?5 
Essentially, therefore, a mortga- 
gee’s interest in the goods is no 
greater than its debtor’s. This is an 
extremely important concept and 
cannot be overemphasized. 

It should be recognized that the 
construction mortgagee can also 
assert a purchase money security 
interest in the goods.”° To do so the 
mortgagee must have made an 
advance or incurred an obligation 
to enable the debtor to acquire such 
goods and such advance or 
obligation must in fact have been so 
used.”’ Apparently the burden is on 
the lender to prove that its debtor 
used the money to acquire the 
goods. Whether this requires 
tracing the funds into the hands of 
the vendor or merely fictitious 
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tracing is not clear and may be 
impossible. The notion of a 
purchase money lender in the 
context of construction mortgages 
may be academic since few 
construction mortgagees, if any, 
properly perfect their security 
interests in personalty. However, if 
in the unlikely event the 
construction mortgagee did perfect 
its security interest and can trace the 
funds to the vendor, obviously the 
vendor would not bea contestant of 
the priority of security interests in 
the goods since the purchase price 
would have been received. When, 
however, the lender advanced only 
a portion of the purchase price of 
the goods and such amount was 
given to the vendor, both the lender 
and vendor are exposed and could 
assert purchase money security 
interests. Theoretically, there 
should be enough goods to protect 
each since both security interests 
are enforceable with respect to only 
a portion of such goods. Therefore, 
each would appear to be entitled to 
his pro rata share. There are some 
who would argue that Fla. Stat. 
§679.312 (5) would apply when 
both competing security interests 
comply with Fla. Stat. §679.312 (4). 
In that case, the construction 
mortgagee’s purchase money 
security interest would have 
priority over that of the vendor 
since the former was filed first and 
would have been automatically 
perfected when the debtor received 
possession of the goods. Even in 
that instance, the vendor would be 
entitled to the remainder of 
proceeds realized by the mortgagee 
upon disposition of the goods.” 


Who Will Get What and From 
Whom 


The foregoing analysis began 
with the inquiry “who will get what 
and from whom?” Aptly 
summarized, the answer would 
appear to be “It all depends.” It can 
depend upon how well the attorney 
can marshal the facts of a particular 
case. It can depend upon how well 
the attorney can synthesize those 
facts in view of the pecularities as 
well as the hypertechnicalities of 
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Florida’s version of the Uniform 
Commercial Code.*! The attorney 
can ensure the outcome by taking 
the time now to counsel his clients 
who may be affected by the 
potential pitfalls of chattel 
financing in Florida under the 
Uniform Commercial Code. The 
warning should be clear: caveat 
lender! 
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In re FLORIDA SUPPLEMENT 


70% of the cases are orders, decrees or opinions by circuit 
courts at the trial level. 5% are “circuit court appellate” — 
opinions on appeal from lower courts. 15% are by county 
courts and other trial courts. 10% are by the Public Service 
Commission. 


Judges mail about 70% of the judicial opinions to the pub- 
lisher, the attorneys involved in a case send in about 30% — 
the judges and lawyers know when a decision merits publica- 
tion, as when a novel question of law has been decided. At 
least a third of the cases are cases of first impression. 


Many of the cases reported have been affirmed on appeal, 
frequently without opinion — vastly increasing their potency. 


In a few of the cases reported in each volume the pleadings 
are set forth in full. In the 41 published volumes the pleadings 
in over a hundred cases may be found — valuable as up-to-date 
“forms.” 


Fla. Supp. cases are included in Shepard’s Florida Citations, 
symbol — “FIS”. 


Many lawyers do not regard lower court opinions as suffi- 
ciently authoritative. Granted that unless affirmed on appeal 
a lower court decision is merely persuasive, is it not your duty 
to your clients to employ every weapon at hand? 


You would never advise a client that while you plan to 
research the law in his case in the Southern Reporter, you 
do not plan to consult the trial court opinions. 


In one small field of law Fla. Supp. has a virtual monopoly. 
Cases involving traffic violations, drunk driving, etc., may not 
be found in the Southern Reporter, with rare exceptions. 
Scattered in 41 volumes of Fla. Supp. are perhaps 60 cases in 
this field, appeals from lower courts to circuit courts. (99%/% 
of the cases decide questions of constitutional law, taxation, 
declaratory judgments, summary judgments, divorce, insur- 
ance, wills — the whole gamut of the law). 


There are digest paragraphs in the last pages of each volume. 
After publication of each 5 vols., a digest volume is published, 
with paragraphs for all cases in the preceding 5 volumes. 


Volumes of decisions are published every 7 or 8 months at 
$16, sales tax included, digest volumes about every 2'% years 
at $8.50. Maintaining the series costs only about $33 yearly. 


Vol. 3 is out of print. You may buy a complete set, vols. 1-42, inc. (without vol. 3) and eight 
digest volumes, for $250. Send $25 check with order, the balance may be paid in six monthly 


installments, or you may deduct $20 from the balance if you pay within ten days of the receipt 
of the books. 


You may buy an incomplete set—all volumes of decisions through vol. 42 without vols. 2-8, 
inc.—including eight digest volumes, for $125. Send $15 check with order, balance may be 


paid in six monthly instaliments, or you may deduct $10 from the balance if you pay within ten 
days of the receipt of the books. 


SOUTH PUBLISHING CO. Ingraham Bidg., Miami, Florida33131 
Phone: 305 / 379-4622 
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OUT-OF-STATE FLORIDA SUPPLEMENT SUBSCRIBERS 


ALABAMA: Supreme Court; University of Alabama; Sanford University; Jefferson County Law 
Library. ARIZONA: Department of Library and Archives; University of Arizona; Arizona State 
University at Tempe. ARKANSAS: University of Arkansas. CALIFORNIA: California State 
Library; University of California at Berkeley; University of California at Davis; University of 
California at Los Angeles; University of Southern California; Hastings College of Law; Stan- 
ford University; University of San Francisco; Orange County Law Library; Maricopa County 
Law Library; San Francisco Law Library; Los Angeles County Law Library; San Diego County 
Law Library; Bancroft Whitney Co. COLORADO: Supreme Court; University of Colorado; 
Shepard's Citations, Inc. CONNECTICUT: State Library; University of Connecticut; Yale Law 
Library. DISTRICT OF COLUMBIA: United States Supreme Court; Library of Congress; Army 
Library George Washington University; Georgetown University; Howard University; Catholic 
University. GEORGIA: State Library; University of Georgia; Emory University; Mercer Univer- 
sity; Southern Bell Tel & Tel. Co.; Harrison Co. HAWAII: Supreme Court. ILLINOIS: Supreme 
Court; University of Illinois; University of Chicago; Northwestern University; DePaul Univer- 
sity; Cook County Law Library; Chicago Bar Association; Commerce Clearing House, Inc. 
INDIANA: Indiana University; Valparaiso University; University of Notre Dame. IOWA: State 
Law Library; University of lowa. KANSAS: State Library; University of Kansas; Washburn 
University of Topeka. KENTUCKY: University of Kentucky; University of Louisville; Northern 
Kentucky State College. LOUISIANA: Louisiana State University; Tulane University. MAINE: 
State Library; University of Maine. MARYLAND: State Library; Baltimore Bar Library. MAS- 
SACHUSETTS: State Library; Social Law Library, Boston; Middlesex Law Library Association; 
Harvard Law School (2); Boston College Law School. MICHIGAN: State Library; Detroit Bar 
Association; University of Michigan; Wayne University. MINNESOTA: State Library; Hennepin 
County Law Library; Ramsey County Law Library; University of Minnesota. MISSISSIPPI: 
University of Mississippi. MISSOURI: Supreme Court; Washington University; St. Louis Uni- 
versity; University of Missouri; University of Missouri at Kansas City. NEBRASKA: University of 
Nebraska. NEW JERSEY: Rutgers University at Newark; Rutgers University at Camden; Seton 
Hall University; Prentice-Hall, Inc. NEW MEXICO: Supreme Court; University of New Mexico. 
NEW YORK: State Library; New York Law Institute; Brooklyn Law School; Supreme Court 
Library, Brooklyn; Hofstra University; Cornell Law Library; Supreme Court Library, Queens 
County; Nassau County Law Library; Association of the Bar of New York; Columbia University; 
Fordham University; New York County Lawyers Association; New York University; Syracuse 
University; Appellate Division Law Library, Rochester; Matthew Bender & Co.; St. John’s 
University. NORTH CAROLINA: University of North Carolina; Duke University. NORTH 
DAKOTA: University of North Dakota. OHIO: Supreme Court; Cleveland Law Library Associa- 
tion; Cincinnati Law Library; Dayton Law Library Association; Columbus Law Library As- 
sociation; Ohio State University; Case Western Reserve University; University of Cincinnati; 
Cleveland State University. OKLAHOMA: State Law Library; University of Oklahoma; Univer- 
sity of Tulsa. OREGON: Supreme Court; Northwestern School of Law, Portland; Multuomah 
Law Library. PENNSYLVANIA: State Library; University of Pennsylvania; Jenkins Memorial 
Law Library, Philadelphia; Allegheny County Law Library; Temple University; University of 
Pittsburgh; Villanova University. SOUTH CAROLINA: University of South Carolina. SOUTH 
DAKOTA: University of South Dakota. TENNESSEE: University of Tennessee; Vanderbilt 
University; Memphis State University. TEXAS: University of Texas; Southern Methodist Uni- 
versity; Dallas County Law Library. UTAH: University of Utah. VERMONT: State Library. 
VIRGINIA: State Library; University of Virginia. WASHINGTON: State Law Library; University 
of Washington. WEST VIRGINIA: West Virginia University. WISCONSIN: State Library; Uni- 
versity of Wisconsin. CANADA: York University, Ontario. 


VOLUME 49, NUMBER 10, DECEMBER 1975 


573 


We're good people to know. 
Because you never know 
what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Major Medical Disability Income 
Expense Protection 
up to $37,500 in protection for you, up to $400 per week income protec- 
your employees and eligible family tion for you and your employees for 


members. accident and sickness. 


Life Insurance Accidental Death 
up to $100,000 low cost term pro- and Dismemberment 


tection for you and your employees. up to $200,000 low cost 24-hour 
accident protection for you and 
your employees. 


Lawyer's Liability 
Package Workmen’s 
$100,000 or more liability protec- Compensation 


tion (including professional liability 
protection) plus “all risk” office 
professional property protection. 


protection from your statutory lia- 
bility under Florida’s Workmen's 
Compensation Law. 


Hospital Indemnity 


$50 a day in supplemental cash for 
extra hospital expenses for you and 
eligible family members. 


Poe &Associates, Inc. 
P.O. Box 1348/ Tampa, Florida 33601 
Telephone (813) 228-7361 


Administrators for The Florida Bar insurance plans 


Poe and Associates, Inc. 
P.O. Box 1348 
Tampa, FL 33601 


I'd like details on the following insurance plans of The Florida Bar: , 


Major Medical Expense Lawyer’s Liability Disability Income 
C) Life Insurance Package CL) Accidental Death and 
LC) Hospital Indemnity Dismemberment 
Workmen’s Compensation 


Name Address 


City State Zip 


Spal Telephone Date 


THE FLORIDA BAR JOURNAL 


2 JOC 

Abe 

574 


Assault on the System 


WHAT OTHERS THINK 


It is both significant and 
somewhat ironic to see what is 
happening to our legal system as we 
prepare to celebrate the 200th 
birthday of our independence. 

At a time when the Nation 
jubilantly pauses to reflect upon 
and express its gratitude for its 
liberty, freedom and independ- 
ence, by marked contrast there is a 
somewhat more restrained attitude 
and festive feeling as one reflects 
upon our judicial system. There is 
little cause to celebrate here, for this 
is a time when the judicial system is 
under assault both directly and 
obliquely. 

Slowly but surely, as impercepti- 
bly as a drop of water erodes a giant 
boulder, the sanctity for and 
independence of our judicial 
system is disintegrating. 

When I refer to the judicial 
system I refer not only to judges and 
I refer not only to lawyers but, 
additionally, I refer to the very 
institution itself—the separate and 
distinct branch of government 
whose role has served to strengthen 
the other two branches and perhaps 
weakened itself in the process. 

As many of you go about the 
practice of your profession, 
perhaps unaware of the events of 
the day or otherwise preoccupied, a 
conspiracy analogously as sinister as 
a C.LA. plot threatens the entire 
judicial system. But the planners 
and plotters are not necessarily an 
unidentifiable group surreptitiously 
meeting in some dark alley or back 
room but, rather, it isa combination 
of indifference, inaction, ignorance 
and frustration that is subjecting our 
system to an unwithering assault. 

Various unrelated actions in the 
legislative and executive forums as 
well as in the private sector are 
contributing to this assault—with 
the media acting as the catalyst. 

Our state constitution and the 
Constitution of the United States 
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talk about the concept of separation 
of powers and the autonomy of the 
legislative, judicial and executive 
branches of government. None of 
the separate branches of 
government can exercise the 
powers of another. 

Yet, inexplicably or perhaps not, 
with the adoption of ‘-ticle V in 
1972 the exclusive iv making 
power of the Supreme \ + was 
placed under the overriding control 
of the legislature. A purely judicial 
function, that of rule-making for the 
judicial branch, was eroded. 
Ironically, neither the judiciary nor 
the executive can properly exercise 
any control over the rule-making 
authority of the legislative branch 
of government. 


Before the adoption of Article V, 
each judicial circuit was 
constitutionally guaranteed one 
judge for every 50,000 inhabitants. 
As our population increased the 
needs of the people were wisely 
recognized by the framers of our 
constitution—until 1972—when 
mysteriously that protection was 
eliminated and supplanted by 
legislative control. 

The judicial rules, the number of 
judges, judicial salaries and budgets 
are all controlled largely, if not toa 
significantly dangerous degree, by 
branches other than the judiciary. 

In regard to judicial salaries and 
budgets, most legal scholars have 
generally agreed that the court 
possesses the inherent power to do 
all things necessary to ensure that 
the judicial system continues to 
function meaningfully. This power 
includes the authority to direct that 
the expenses incurred in 
maintaining the judicial functions 
be paid by the state. However, in 
1972 with the adoption of Article V, 
by accident or design, this inherent 
power was virtually obliterated. 
The Legislature specifically wrote a 


provision in Article V_ that 
prohibited the judiciary from 
exercising this power. 

These are but a few examples of 
the slow and imperceptible loss of 
independency and ultimate 
“conquest” of the judiciary. 

No doubt the Bar was not aware 
that these things were happening. 
But it should have been. Reference 
to the “Bar” means not only the 
official organized bodies of our 
profession but the members of the 
profession as well. 

Apart from this unawareness, 
what have the members of the 
profession done for themselves to 
improve their own public relations 
and to meet the growing criticism of 
the legal profession as well as that of 
the judiciary? Are the lawyers too 
busy practicing law that they are 
indifferent to attacks on their 
profession and on their courts? Do 
lawyers fully realize that as the 
judiciary’s independence is eroded 
and as the stature of the lawyer is 
diminished the real loser is the 
lawyer himself—not to mention the 
general public. 

Indeed there are changes that 
have taken and are taking place in 
our judicial system as a result of 
constitutional, legislative and 
executive action. Although these 
actions are not related to any 
judicial probe nor were they 
necessarily part of any deliberate 
scheme to control, nonetheless the 
result is the same—an erosion of the 
independence of the judicial branch 
of government. 

Consider, specifically, the 
changes resulting from the judicial 
and lawyer probes. There are some 
potentially dangerous conse- 
quences in the offing for the legal 
profession and the judiciary. 
Consider, too, the constant 
reference to lawyer involvement in 
the Watergate episode. Although 
only a handful of lawyers were 
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involved the profession as a whole 
suffered. 

Whether we like it or not a black 
mark on one lawyer unfortunately 
darkens the entire profession; a blot 
on one judge likewise stains the 
entire judiciary. We are in a sense 
our brother's keeper or perhaps our 
brother’s reaper (we reap the 
benefits and burdens of our 
brethren). 

But, in the midst of the lawyer 
castigation, was the public ever told 
that of the almost 300,000 lawyers in 
the nation less than one hundredth 
of one percent was involved in 
Watergate improprieties; of the 
almost 500 judges in the State of 
Florida less than one percent was 
involved in the recent investigation 
of judicial improprieties. 

Lawyers and judges are being 
criticized, stigmatized, stereo- 
typed and perhaps brought into a 
state of subtle submission through 
the public dissemination and 
overdramatization of these episodic 
events. What has the profession 


done to defend itself and the 
judiciary against this assault? 

Doubtlessly, the profession 
should have more visibly super- 
vised and disciplined its own 
membership; but do lawyers help 
themselves by remaining silent 
under these attacks or by adopting 
resolutions expressing indignation 
at offending members of the 
profession; or by adopting 
resolutions urging removal of 
judicial officeholders before they 
have even been tried? 

It would seem that the 
profession has a story to tell—its 
own! This country would not be 
approaching almost 200 years of 
independence—with a zealous 
regard for life, liberty and 
property—without the legal 
profession and without the sanctity 
and independence of the judicial 
system. Why aren’t the bar 
associations and individual 
members making stronger efforts to 
point out the virtues of the 
profession and the good works that 
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the profession has done and is doing 
rather than apologizing for the 
misdeeds of the few. 

The legal profession may well 
have a cross to bear, so to speak, 
because society has come to expect 
and demand so much from a 
profession that has occupied a 
leadership role in the history of our 
country. But the mill stones are few 
and the milestones are many—and 
we as a profession ought to pause in 
this period approaching Indepen- 
dence Day 1976 to reflect upon the 
many contributions that the law, the 
lawyer and the courts have made 
and are making in our society. We 
ought to pause to reflect on what we 
can do to better relate our story and 
preserve our own independence. 

Perhaps we ought to find out a 
little bit more about the magic 
potions that the medical profession 
has that enables it to maintain its 
amiable position in our society. 
When the malpractice crisis arose 
because of many factors such as 
internal problems within the 
medical profession and the 
insurance industry, who became the 
perennial scapegoat for that crisis— 
the legal profession. Trial lawyers in 
particular have received the brunt 
of much unfair criticism. 

Today the legal profession is in 
the midst of its own crisis; whether 
it be a Watergate or a judicial 
probe—don’'t expect the legislature 
to assist you. Expect instead further 
regulation and further control of 
your profession. How many 
lawyers are aware of efforts made 
during this past session to place the 
legal profession under the control of 
a state administrative agency rather 
than the Supreme Court. If that’s 
what the lawyers want then they 
should sit back, going about the 
practice of their profession—they 
should never be heard to complain 
about the consequences. There 
have also been some legislative 
moves to vest the entire judicial 
discipline function in the Judicial 
Qualifications Commission. The 
commission would be the charging 
body as well as the sole disciplinary 
body. Would our advocacy system 
be satisfied with a grand jury 
system where the grand jury not 
only indicts but convicts as well? 

Should lawyers and judges be 
subject to discipline and removal by 
boards or commissions made up 
predominantly of lay persons? Lay 
membership is beneficial but do 
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any of the other professions have 
lay member disciplinary bodies? 

How many people realize that 
judges are the only public officials 
under the constitution and laws of 
this state who are subject to two 
separate and distinct forms of 
discipline. Judges are subject to 
removal by the Supreme Court as 
well as impeachment. No other 
public official occupies that 
enviable position. 

Assuredly there are things 
happening that directly affect the 
legal profession and the legal 
system which the lawyer needs to 
know about. 

There is, to some extent, a 
pervasive and subtle form of 
intimidation permeating amidst the 
judiciary and the legal profession 
itself; everyone is seemingly fearful 
of doing “anything.” The don't- 
rock-the-boat atmosphere is the 
order of the day. Concern for an 
adverse news editorial or possible 
disciplinary action (coupled with 
the feeling that the legal profession 
is impotent) is having a stifling 
effect on a judge’s ability to freely 
resolve a controversial issue. Our 
judicial system is losing its vitality, 
its flexibility and its activism. The 
result will be judicial stagnation. 


Recently, an appellate judge was 
one of three names submitted to the 
Governor to fill a Supreme Court 
vacancy. An editorial appeared in a 
newspaper commenting on the 
qualifications of the names 
submitted and, in particular, 
expressing some concern about the 
qualification of this judge. It seems 
that the judge authored an opinion 
with which the newspaper 
apparently disagreed. Was that a 
fair criticism of the judge's 
qualifications by the news media? 
If it was not, the silence of the 
profession on this point was 
deafening. 

Another event of great concern 
was a grand jury probe of a judge’s 
sentence in a criminal case. Is it the 
function of the grand jury to inquire 
into a sentence imposed by a judge? 
Do we not already have sufficient 
means by which any judge’s alleged 
questionable action can be 
reviewed without destroying the 
judge in the process? Here, too, the 
silence of the Bar was thunderous. 

The judicial system is being 
assaulted and battered but it will 
survive. It will survive because 
there are those who will continue to 
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serve believing that the judiciary 
must remain independent and no 
amount of intimidation will weaken 
that belief. It will survive only if 
members of the legal profession 
with the courage of their 
convictions will not let it crumble. 

Speaking out against criticism of 
lawyers is as much a preservation of 
our judicial system as is speaking 
out in defense of our judges. 
Fighting for better judicial salaries, 
more judges and realistic budgets is 
a substantial step in maintaining the 
quality and independency of our 
judiciary. It’s too late to worry 
about how bad some judges may be 
after the good ones are gone; and 
inevitably they will go as the current 
financial circumstances continue to 
exist. 

When the profession and the 
courts are under attack it is the duty 
and responsibility of all lawyers to 
speak up and speak out. This can be 
achieved by appropriate 
affirmative action of the local bar 
association; direct communication 
either as an organization or 
individually with the leadership of 
The Florida Bar and the news 
media is vital. If a wrong is being 
done to a lawyer or a judge each 
lawyer has the responsibility if not 
the obligation to do more than 
remain passive or indifferent. 
Lawyer organizations must sponsor 
on an ongoing basis programs 
which visibly demonstrate to the 
public the positive side of the 
profession—a one-day stand on 
Law Day U.S.A. is simply not 
enough. 

Thought should be given to 
establishing a program that would 
recognize the effectiveness of the 
judicial system, as for example, an 
annual award to a member of the 
judiciary who has made the most 


Body Guard Service 
Teenage Run-Aways 


Found 
Polygraph Service 
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significant contribution to the 
profession. Is the profession too 
embarrassed to honor their judges? 
Are lawyers so ashamed they are 
lawyers that they can’t stand up for 
their own profession and fight 
against what is wrong and assert 
what is right? Lawyers do it in court 
every day for a client; they certainly 
can do it for themselves. 

Consider also the possibility of an 
annual legislative award which 
recognizes and singles out a 
member of the legislature whose 
efforts and actions promoted the 
good and welfare of the legal 
profession and judicial system 

There are many approaches that 
can be taken—the important thing 
is to start thinking and then start 
doing. 

The profession needs to do more 
than be uncomfortable because of 
the improprieties of the few. It 
should have positive programs of 
policing, positive programs of 
public relations, positive programs 
of protection where it is justified. 
Affirmative actions are needed and 
not just reaction. 

The independency of the judicial 
system and the future of the 
profession is under assault. Lawyers 
need to be made aware of this 
happening. As one who has never 
considered himself an alarmist I am 
alarmed, for I pose the question: 
Who will defend the system against 
this assault and potential conquest? 
Who must defend our system? 

Who can defend our system? The 
president of the Senate, the speaker 
of the House, the president of The 
Florida Bar, the Governor? If not 
you—the members of the 
profession—then God save us all. 

—Jupce GERALD MAGER 
First District Court of Appeal 
West Palm Beach 
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Coastal Boundary Litigation 
With the State: A Frame of Reference 


McVoy 


Members of the bar in private 
practice should have a frame of 
reference for coastal boundary 
disputes. Timely advice may save 
a client from financial ruin. The 
purpose of this article is to ex- 
amine main reference points; its 
scope limits detailed analysis. 
The opinions expressed are the 
author’s and not necessarily those 
of any state agency. 

A client shows you a proposed 
contract for purchase of 1600 acres 
“more or less” of coastal marsh- 
land on Florida’s west coast bor- 
dering on the Gulf of Mexico. Sell- 
er will warrant fee simple title to 
the “mean high water line as de- 
termined by procedures estab- 
lished by the Coastal Mapping 
Act of 1974 and regulations 
adopted thereunder.” The client 
also brings with him an abstract of 
title and plans fora “second home 
retreat’’ development. Client 
would like to buy the property, 
quickly determine his boundary 
line, and proceed with his de- 
velopment with whatever permits 
are needed. However, he ques- 
tions whether he will have a mean 
high water line problem. 

The abstract reveals that ap- 
proximately two and one-half sec- 
tions were originally conveyed by 
the State of Florida Board of Trus- 
tees of the Internal Improvement 
Trust Fund by “Swamp and Over- 
flow” deeds in 1881. The sections 
were deeded “fractionally” and 
the original survey plat shows the 


Ross Alan McVoy was engaged primarily 
in civil trial practice in Dade County before 
moving to Tallahassee. He served as general 
counsel for the trustees of the Internal 
Improvement Trust Fund and is presently 
assistant general counsel for the Department 
of Environmental Regulation. 

He writes this column on behalf of the 
Environmental Law Committee, Arthur L. 
Harper, Jr., chairman, Robert M. Rhodes, 
editor. 


VOLUME 49, NUMBER 10, DECEMBER 1975 


sections to contain 638, 620, and 
315 acres, respectively. Taxes 
have been paid on the basis of 
those acreage figures since the 
1880's. 

Advice to the client should 
begin with the premise that gen- 
erally the boundary line to which 
private title extends is the mean 
high water line. It was not until 
1913 that the Trustees had even 
limited authority to convey 
sovereignty lands, i.e., those 
below mean high water.’ How- 
ever, pre-1913 swamp and over- 
flow deeds have been held in- 
valid as to lands purportedly in- 
cluded in the conveyence lying 
below the mean high water line.” 

Turning present-day 

methods for locating the mean 
high water line, procedures for 
demarcation? of the mean high 
water line are established by 
Chapter 177, Florida Statutes, 
Part II, (Florida Coastal Mapping 
Act of 1974), and Chapter 16-3, 
Florida Administrative Code. The 
mean high water line is “.. .the 
intersection of the tidal plane of 
mean high water with the shore.””4 
Mean high water is: 
.. the average height of the high waters 
over a 19-year period; or for shorter 
periods of observations, the average height 
of the high of the high waters after correc- 
tions are applied to eliminate known varia- 
tions and to reduce the result to the equi- 
valent of a mean 19-year value.5 

Mean high water is generally 
measured and located by a person 
* . licensed by the Florida State 
Board of Professional Engineers 


and Land Surveyors. . .”® 

The Department of Natural Re- 
sources, Office of Coastal Map- 
ping and Survey, is presently 
coordinating a program of map- 
ping the Florida coastline with 
the National Ocean Survey, Na- 
tional Oceanic and Atmospheric 
Administration, United States 
Department of Commerce.” The 
sections of land in client’s pro- 
posed contract have not been 
mapped. He can reduce de- 
velopment expenditures by wait- 
ing for the mapping program to be 
completed in his area. If he 
doesn’t like the program results, 
he may pursue his administrative 
and judicial remedies.® 

Assuming the mean high water 
line is the boundary, the problem 
may be resolved. A tide study will 
be necessary. The surveyor will 
place one or more tide recorders 
and staffs (called “stations”) in the 
water in the immediate vicinity of 
the shoreline. These will measure 
the rise and fall of the daily tides 
for a period of 30 to 120 days de- 
pending on various factors. Sta- 
tion data is compared with data 
taken simultaneously® from a 
“‘control tide station,” “‘...at 
which continuous tidal observa- 
tions have been taken or to be 
taken over a minimum of 19 
years... some instances, a 
valid comparison of simultaneous 
observations may be possible 
without 19 years of continuous 
tide observation from the control 
tide station.) The numerical value 
of the mean height of the high 
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waters above the particular 
datum?! reference plane used is 
the elevation located on the 
ground at points of mean high 
water. 


Determining High Water 

Other techniques are also avail- 
able in determining mean high 
water. Extrapolated water eleva- 
tions (EWE) may be used in de- 
marcating the mean high water 
line.12 This method is appropriate 
after the tide study is complete 
and saves time and money. 
“EWE” points can be derived 
through studies of three to seven 
days depending on survey re- 
quirements. The Coastal Map- 
ping Act also approves the use of 
interpolated water elevations de- 
fined as: 

“...a point between two adja- 
cent tide stations where the water 
elevation has been determined by 
interpolation from established 
datums at the tide stations.” 


The tide recorder and staff may 
be buried in the submerged ocean 
floor, attached to a bridge, dock or 
similar object depending on the 
topography of the shoreline. The 
recorder may consist of a stylus 
recording on a paper chart at- 
tached to a clockwork drum, but 
most probably will be a punch- 
type analog digital recorder 
(ADR). Recorders are expensive 


FLORIDA NORD 
BAR REVIEW COURSE 


Florida’s largest and most experienced Bar Review Course, featuring indi- 
vidual cassette lectures, live lectures near the site of each Florida Bar 
Examination (optional), comprehensive printed materials. 


to buy or rent. ADR’s are battery 
operated and usually set to record 
the tide level every six minutes by 
punching holes in specially 
marked tape. The raw data ob- 
tained is reduced to mean values 
and compared with data from a 
secondary (a station in operation 
approximately a year or more) or 
control tide station. The number 
derived is the projected 19-year 
figure which represents a full 
lunar tidal cycle. 

Meteorological influences such 
as rain, barometric pressure, wind 
and similar factors average out 
over the 19-year cycle. Once the 
numerical value of mean high 
water has been determined the 
demarcation of points of mean 
high water line may begin. These 
points are connected utilizing 
standard survey practices. 

Topographic problems may 
make demarcation of the line of 
mean high water on the ground a 
primary issue in any coastal 
boundary dispute. 

Counsel should be aware of the 
potential existence of a “berm” 
along the shoreline. Generally de- 
fined, a berm is an accumulation 
of soil, “rack,” weed and other 
debris that appears higher than 
the mean of the high waters. If the 
berm blocks all tidal flow at mean 
high water, the surveyor may con- 
clude that the intersectional plane 
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is at the berm. Ifthe berm is below 
mean high water it is a part of the 
“foreshore.” !4 Other questions of 
judgment arise if the berm par- 
tially blocks tidal flow but be- 
cause of breaks, marshland be- 
hind the berm is inundated at 
mean high water. How the berm 
was formed, history of accretion, 
erosion, or avulsion and the 
length of time the berm has ex- 
isted as part of the shoreline are 
additional considerations. 

Apparent difficulty in locating 
the mean high water line on the 
ground may indicate a conclusion 
that it is impossible for a compe- 
tent surveyor to locate the true 
line and a declaratory action 
should be filed seeking a judicial 
determination that some other 
line such as the original govern- 
ment meander line or the high 
water “mark” (as opposed to line) 
is the legal boundary line. 


Wetstone Decision 

In Trustees of the Internal Im- 
provement Fund v. Wetstone, 222 
So. 2d 10 (Fla. 1969) the mean 
high tide line of an island could 
not be located, and the meander 
line was held to be the best evi- 
dence of the boundary line be- 
tween swamp and overflowed 
land and sovereignty land. 
Neither the mean high water mark 
nor the government land office 
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“50 percent” test for determining 
swamp and overflowed lands was 
apparently considered in the case. 
However, atrial may be necessary 
because it is a question of fact 
whether the mean high water line 
can be located and, if it cannot be, 
what is the most appropriate al- 
ternate boundary. 

Post-Wetstone history indicates 
the meander line may not be a de- 
sirable boundary line. In fact, 
Wetstone representatives 
negotiated a new line with the 
Trustees after the Supreme Court 
decision. The meander line cut 
into “‘upland” areas in some places 
and extended into open waters in 
others. Although Wetstone’s 
counsel gained certain conces- 
sions on state regulatory issues, 
litigation continued to arise as late 
as 1973. The dispute was not 
closed until the Trustees’ pur- 
chase of the island. 

The Trustees offered no evi- 
dence at the Wetstone trial.45 This 
strategy has not been repeated in 
any of the more than half-dozen 
Wetstone type cases arising since 
1969. In the recent case of St. Joe 
Paper Company, et al., v. the 
Florida State Board of Trustees of 
the Internal Improvement Trust 
Fund,'* the state presented only 
one witness, a registered land 
surveyor experienced in mean 
high water line surveying who 
testified the true mean high water 
line could be located on the 
coastal lands in dispute. At the 
conclusion of the case, which 
lasted about two days, the court 
ruled the line could be located, 
rejecting plaintiffs argument to 
adopt the meander line. Signifi- 
cantly,the Trustees only presented 
evidence that the mean high 
water line could be located, not a 
plat or map showing its actual lo- 
cation; hence, the agency did not 
have to comply with the Coastal 
Mapping Act. However, plaintiff, 
assuming no appeal, will be re- 
quired to locate the true mean 
high water line according to the 
provisions of the Coastal Mapping 
Act. Based on this case, it is vital 
that an experienced registered 
surveyor determine the line is not 
locatable. 

It now appears unusual fora re- 
gistered land surveyor to con- 
clude that the mean high water 
line can’t be located. Better un- 
derstanding of National Ocean 
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Survey methodology, at the heart 
of the Coastal Mapping Act,!7 in- 
formative seminars by the De- 
partment of Natural Resources, 
Office of Coastal Mapping and 
Survey, and strong state eviden- 
tiary presentations appear to be 
the main reasons for this de- 
velopment. Illustrative of this 
point is another recent case, 
Wakulla Silver Springs Company 
v. Trustees of the Internal Im- 
provement Trust Fund.'8 At least 
three registered surveyors, tes- 
tifying for the Trustees, stated the 
line could be found. Of the two 
surveyors testifying for the plain- 
tiff, only one was called, as a re- 
buttal witness, on the mean high 
water issue and he testified on 
cross-examination the line was 
locatable. 

The expense of litigation may 
be substantial. The Wakulla case 
lasted six days and involved com- 
plex cadastral survey problems as 
well as mean high water survey 
issues. Voluntary dismissals have 
been taken by private litigants on 
the eve of trial apparently due to 
litigation expense. Assessment of 
costs may be an important consid- 
eration. 


Boundaries Unchanged 

The cadastral preblem may be a 
major pitfall. The Wakulla case, 
supra, is illustrative of this point. 
The meander line (or mean high 
water line) must be tied to a sec- 
tion or township line. In that case, 
the section and township line 
were the same. However, the 
placement of that “line” by plain- 
tiff and the Trustees differed by 
approximately 600 feet! 

The reason for the discrepancy 
in the Wakulla case was, in large 
part, due to the loss or obliteration 
of the section and township cor- 
ners. One of the Trustees’ conten- 
tions was that the plaintiff's sur- 
veyor had not done a retracement 
or resurvey according to govern- 
ment land office rules. These 
rules for retracement and resur- 
vey of original meanders, section 
and township lines do not allow a 
present-day surveyor to make the 
lines more equitable or to suit his 
own ideas of correctness. The first 
general rule followed by the 
Bureau of Land Management 
(successor to the Government 
Land Office), Department of In- 
terior, controlling the location of 
all public lands states: “First, that 


305, 377-8621 


305, 425-9019 


What looks elegant 
and opulent 
yet is modest in cost °? 


A letterhead genuine steel engraved and, 
if you wish custom-designed 
See how good steel engraving can be 
For over 50 years designers and printers 
of fine stationery 
e The only plant in Jacksonville with steel 
engraving equipment. 
For a quotation please send existing 
letterhead noting the quantities required 


DOUGLAS PRINTING COMPANY 
527 East Church Street 
Jacksonville, Florida 32203 
904/356-2755 


Subsidiary steel engraving plants in Orlando and Miami Florida 
HILCRAFT, INC., 116 Northeast Sixth Street, Miami, Florida 33132 


TRADE ENGRAVING COMPANY, 1015 Sligh Boulevard, Orlando, Florida 32806 


581 


. 
a 
a 
| 
} 
| 
| 
d 


ENVIRONMENTAL LAW 


the boundaries of public lands 
when approved and accepted re- 
main unchanged.”!® Absent gross 
error or fraud, the surveyor must 
show in his field notes he retraced 
or resurveyed the footsteps of the 
original government surveyor. 
Florida case law recognizes these 
principles.?° The rules for the re- 


storation of lost or obliterated cor- 
ners have remained substantially 
the same since 1883.7! 

But, it is not sufficient for the 
present-day surveyor simply to 
“adopt” the original field notes 
and plot them on an aerial photo- 
graph, quadrangle or similar map. 
Field work is essential because 
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the corners must stand as the true 
corners which they were in- 
tended to represent, whether or 
not in the place shown by the field 
notes.22 Retracements begin at 
known corners and return to the 
lost corner.?% 

Sawyer v. Modrall, 286 So. 2d 

611(D.C.A. 1973), is a further case 
that should be reviewed relative 
to boundary line determination; 
however, caution is advised. The 
basic issue in Sawyer was not 
boundary line location but 
whether the Marketable Record 
Title Act “cured” that part of a 
pre-1913 Trustees’ deed that con- 
veyed submerged lands, thus val- 
idating an apparently partially in- 
valid swamp and overflow con- 
veyence. The germane point of 
the decision is that, in effect, the 
meander line became the bound- 
ary, not the mean high water line. 
The Supreme Court denied cer- 
tiorari. This case has caused sub- 
stantial confusion and it may well 
be modified. Moreover, the case 
may conflict with Section 
177.28(1) of the Coastal Mapping 
Act: 
(1) The mean high water line along the 
shores of land immediately bordering on 
navigable waters is recognized and de- 
clared to be the boundary between the 
foreshore owned by the state in its 
sovereign capacity and upland subject to 
private ownership. . . 


Ebb and Flow Concepts 


The concepts “ebb and flow” 
and “navigability” should also be 
discussed and particularly the 
case of Clement v. Watson.*4 
Some states apparently adopt the 
theory that sovereign title in 
coastal areas extends to the ebb 
and flow of the tide regardless ofa 
waterbody’s navigability. It is 
reasoned that Clement is a rejec- 
tion of a literal interpretation of 
that theory.25 

The question arises as to what is 
the boundary line, the meander, 
an imaginary line across the 
mouth of a water body or some 
court-invented line. Topographic 
characteristics are obviously an 
important consideration in any re- 
liance on Clement. For instance, a 
fairly straight shoreline of red 


THE FLORIDA BAR JOURNAL 


F 
= 
: 
of 
7 
q 
= 
x 
= 
as 
582 


mangroves or coastal salt marsh 
over which the mean of the high 
tides ebbs and flows and which 
borders on navigable waters does 
not appear appropriate for the ap- 
plication of Clement. To reason 
otherwise would deny the exis- 
tence of any foreshore along 
Florida’s coast. 

Clement, a 1912 decision, is at 

least partly out-of-date. It appears 
to adopt the early government 
land office definition of foreshore 
as the space between the high and 
low water marks, that is a physical 
mark on the ground rather than a 
mean high water line as deter- 
mined by the tides. This defini- 
tion has been rejected by the U- 
nited States and this state. In 1935, 
the U.S. Supreme Court in Borax 
Consolidated, Ltd., et al., v. Los 
Angeles, 296 U.S. 10, specifically 
rejected the Clement/ govern- 
ment land office test: 
The tideland extends to the high water 
mark. [Citations omitted.) This does not 
mean, as petitioners contend, a physical 
mark made upon the ground by waters; it 
means the line of high waters as deter- 
mined by the course of the tides.?® 

The U.S. Coast and Geodetic 
Survey Special Publication No. 
135 “Tidal Datum Plane” by H. A. 
Marmer is cited by the Court.?7 
National Ocean Survey is the suc- 


cessor to the U.S. Coast and 
Geodetic Survey. Marmer’s pub- 
lication has been updated and 
supplemented since its original 
publication but still serves as the 
“bible” for the National Ocean 
Survey in determining tidal 
datums used in locating the mean 
high water line. The Coastal 
Mapping Act is legislative recog- 
nition of Borax and the N.O.S. 
mean high water methodology. A 
partial quote of Section 177.38(1) 
provides: 

In establishing [local tidal datums]. . .full 
consideration will be given to the national 
standards and procedures established by 
the National Ocean Survey. 

However, the Bureau of Land 

Management, Department of In- 
terior, still applies the “mark” test 
in its administrative proceedings. 
In the recent Florida case, Virgil 
Lopez, et al., #73-348, 21 1.B.L.A., 
the Interior Board of Land Ap- 
peals approved the location of the 
“mean high tide line” according 
to the Manual of Instructions for 
the Survey of the Public Lands of 
the United States, 1947. Section 
226, page 231, states: 
High water mark is the line which the 
water impresses on the soil by covering it 
for sufficient periods to deprive it of vege- 
tation. 

A coastal boundary case may 


focus attention on the need for a 
federal resurvey of the area by the 
Bureau. Counsel should evaluate 
the effect of a resurvey on the state 
litigation. 


Other Points to Raise 

Finally, several miscellaneous 
points should be raised. Land 
conveyed by the state under more 
modern deeds are still subject to 
federal resurveys, but at the state 
level their validity has been rec- 
ognized. Trustee submerged land 
deeds issued under proper stat- 
utory authority clearly establish 
sovereign/private boundaries in 
open water. Theoretically, if a 
conveyence of submerged lands 
were made using the mean high 
water mark or meander line as a 
base line and the true mean high 
water line was landward, a cloud 
on title or boundary line issue is 
possible. Who owns the “hiatus” 
area and what are its boundaries? 
Practically, the courts would 
probably favor the upland owner. 

Deeds issued pursuant to spe- 
cial statutes may be considered 
valid alienations and may result in 
complicated boundary line prob- 
lems. For instance, Murphy Act 
deeds have been held valid on the 
theory of legal estoppel even if 
conveying sovereign submerged 
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land pursuant to a statute.?§ 
Where the foreshore is involved 
as opposed to land that is continu- 
ally submerged, the boundary 
may be the mean high water line, 
mean high water mark, or the 
meander. The difficulty with the 
meander is that it is a “fixed” 
boundary which might raise con- 
stitutional issues. Erosion, accre- 
tion or avulsive changes cannot be 
ignored. Disputes over the loca- 
tion of the cadastral lines may 
make proof of the exact location of 
the particular parcel a serious 
problem even if the meander is 
the boundary. Remember the re- 
tracement and resurvey problem. 
The Murphy deed description 
and what it reveals as to the intent 
of the parties are also consider- 
ations. Each case will probably be 
unique. 

The police power of the state 
and federal government to regu- 
late the use of the property should 
also be kept in mind. This may be 
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the most important point of this 
article. Extensive local, state and 
federal laws and regulations have 
been enacted in recent years to 
protect coastal areas.?® 

You may want to agree to a 
boundary line (probably clearly 
above mean high water) at the 
same time you seek permits for 
development. Your client may not 
be able to build at all, in which 
case you may consider inverse 
condemnation (probably not feas- 
ible in most situations). Why not 
worry about the boundary at that 
time? The amount of acreage in 
dispute and its value might be 
well worth the cost of litigation. 
For example, look at the differ- 
ence between the mean high tide 
line and the meander line on the 
map at page 497 of Stein v. Brown 
Properties, 104 So. 2d 495 (Fla. 
1958). 

It is hoped this article will pro- 
vide a relevant point of departure 
for developing an appropriate 
representation strategy. O 
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fusing South Venice Corp. v.O.W. Casper- 
sen, 229 So. 2d 652 (D.C.A. 1969). 

25 See “The Use and Legal Significance 
of the Mean High Water Line in Coastal 
Boundary Mapping,” Maloney and Aus- 
ness, North Carolina Law Review, No. 2, 
Vol. 53, page 185, Dec., 1974. 

26 Borax at page 22. See also Art. 10, Sec. 
11, Florida Constitution with which the 
Sawyer case may be in conflict. 

27 Ibid, at page 23. 

28 Trustees of the Internal Improvement 
Trust Fund v. Lobean, 127 So. 2d 98 (Fla. 
1961), reversing Adams v. Crews, 105 So. 
2d 584 (2nd D.C.A. 1958). 

29 For example, read the Department of 
Defense, Corps of Engineers, new final 
interim regulations, “Permits for Activities 
in Navigable Waters or Ocean Waters,” 
Federal Register, Vol. 40, Number 144, 
Part IV, July 25, 1975. 
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Prison Litigation In Florida’ 


EQUAL JUSTICE UNDER LAW 


The eighth amendment expresses the re- 
vulsion of civilized man against barbarous 
acts—the “cry of horror” against man’s in- 
humanity to his fellow man. 


—Justice William Douglas, 1962 


Like a society suffering from a 
collective schizophrenia, Ameri- 
cans have for the most part failed 
to reconcile, or even perceive a 
schism between their purported 
goal of rehabilitating criminal of- 
fenders and the conditions found 
in our prisons. Until recently the 
failure of our penal institutions to 
achieve their alleged goal has 
been carefully kept from public 
scrutiny by the archaic “hands- 
off’ policy, aconveniently crafted 
rule which provided that courts 
(and presumably, by implication, 
legislatures) were not adept at 
fashioning policy concerning 
prisons and, hence, should shy 
away from sticking their noses 
into areas better dealt with by 
specialists. 

Recently, however, the “hands- 
off’ doctrine has been eroded by 
an incremental assault on prison 
conditions based upon the eighth 
amendment protection against 
cruel and unusual punishment. 
An important case in the final ab- 
rogation of this doctrine was Cruz 
v. Beto,? which recognized that 
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prisoners are also “persons” who 
retain their constitutional rights. 

The following is an examina- 
tion of suits filed in Florida rais- 
ing the issue that prison condi- 
tions violate the eighth and four- 
teenth amendment protections 
against cruel and_ unusual 
punishment. The focus will be 
upon the actual physical and 
psychological conditions of in- 
carceration which are alleged to 
constitute the denial of constitu- 
tional rights. 

Thus far, federal courts have 
held that certain aspects of prison 
administration and life violate 
constitutional rights. These in- 
clude: 

(1) Overcrowding—this prob- 
lem is pervasive in American 
penal facilities and has thus been 
a particular focus of litigation. 
Overcrowding is a particularly 
important problem because it is 
the source of other challenges 
under the Constitution. Over- 
crowding per se was initially held 
unconstitutional in Holt v. 
Sarver,4 and since Holt other fed- 
eral courts have accepted and ex- 
tended the doctrine;> 

(2) Inadequate and insufficient 
personnel and physical facilities;® 

(3) The use of trustees as guards 
over other inmates;? 

(4) Insufficient space in and 
lack of sanitary facilities in isola- 
tion cells;® 

(5) Insufficient recreational and 
exercise programs;® 

(6) Failure to protect inmates 
from physical and sexual attack 
and from fear of same;!° 

(7) Deprivation of human con- 
tact in visitation procedures;'! 

(8) Inadequate heating;!? and 

(9) Excessive noise levels.'% 

Numerous courts have recog- 
nized that overcrowded condi- 
tions can have detrimental effects 
upon health and_ mental 


stability.'4 Yet while the exis- 
tence of any one condition may 
not necessarily deny constitu- 
tional rights, the combination of 
such conditions may render the 
prison environment constitution- 
ally intolerable.*5 

It should be noted that some 
courts have differentiated be- 
tween the treatment of pretrial de- 
tainees and convicted prisoners 
by holding that the former cannot 
claim their treatment is cruel and 
unusual punishment because 
they are not in the facility for 
punishment, notwithstanding the 
fact that both may be confined 
within the same institution. Thus, 
while it has been necessary tor 
several actions on behalf of pre- 
trial detainees to be filed under 
the equal protection clause of the 
14th amendment,'® this has 
caused no major differentiation in 
achieved results of such litigation. 

With the nationwide explosion 
in prison litigation, the conditions 
of Florida’s penal system pre- 
sented an attractive target for ju- 
dicial remedies. Florida has a 
higher rate of imprisonment per 
population than most other 
states,!7 indicating at least an un- 
official policy to make considera- 
ble use of its prison facilities. The 
state, however, has failed to au- 
thorize construction of facilities 
sufficient to house its inmate 
population under satisfactory 
conditions.!8 Similarly, local 
facilities have long been centers 
of correctional deterioration, with 
urban governments the primary 
culprits. The effect of these 
policies has been to generate 
litigation challenging the legality 
of the facilities. 

The first major suit in Florida 
was Costello v. Wainwright, a 
class action initiated on De- 
cember 11, 1972, on behalf of all 
present and future persons in- 
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carcerated in the State of Florida 
prison system.?° While the initial 
complaint in this case concerned 
improper medical facilities and 
treatment, plaintiffs ultimately 
claimed that the physical facilities 
were so grossly overcrowded as to 
render proper hygiene and medi- 
cal care impossible. Thus, the 
issue of overcrowding has be- 
come central to resolution of this 
conflict. 

On February 8, 1973, the plain- 
tiffs applied for a preliminary in- 
junction to restrain defendants 
from accepting additional in- 
mates. Prior to hearing on this 
issue, defendant Louie L. Wain- 
wright, director of the former Di- 
vision of Corrections, voluntarily 
closed the prison system to addi- 
tional inmates. The court thus 
found the plaintiffs’ request for an 
injunction moot. Late in 1974, for 
the third time, defendant Wain- 
wright closed the prison system to 
additional entrants, but Governor 
Askew, responding to pressure 
from sheriffs, ordered Wainwright 
to rescind the action. Apparently, 
this step was the final stimulus to 
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court intervention.” 

No relief was provided in this 
suit until May 22, 1975. In its 
order and preliminary injunction 
entered thereon, the court noted 
the parties’ stipulation that: 
Severe overcrowding may be injurious to 
the physical and mental health of the 
plaintiffs and such overcrowding should 
be eliminated.2? 


It further noted that: 


Crowding people produces a pathology 
that gives use to increased sexual perver- 
sions, emotional instability, social disrup- 
tion, and extreme depression.?% 


The court concluded: 


In summary, the overwhelming evi- 
dence is that there is a direct and im- 
mediate correlation between severe over- 
crowding, as now exists in the Florida 
Prison System, and the deprivation of min- 
imally adequate health care.*4 

This court, in the three years that these 
cases have progressed, has come to the 
growing realization, through expert tes- 
timony and documentary evidence, that 
severe crisis overcrowding creates viol- 
ence, brutality, disease, bitterness, and re- 
sentment as to both inmates and correc- 
tional staff. [It] tends to perpetuate anti- 
social behavior and foster recidivism so as 
to ultimately disserve the rehabilitative 
goals of the correctional system.”5 


The primary effect of the court’s 
order was to require the Division 
of Corrections (now Department 
of Offender Rehabilitation) to re- 
duce, by specified stages, the in- 
mate population in the state to 
“emergency capacity within one 
year and to “normal” capacity by 
December 1, 1976. Despite this, 
the inmate population has con- 
tinued to rise. The data in the ac- 
companying table shows an 
increase of approximately 1,500 
prisoners since the court's 
order:?6 

Inmate 
Date Population 


June 30, 1971 9,530 
June 30, 1973 10,346 
March 31, 1975 12,748 
May 2, 1975 13,046 
October 13, 1975 15,11127 


Following is a chart submitted by 
the defendants comparing antici- 
pated increases in prison facilities 
with requirements made by the 
court:28 


The defendants have appealed 
the court’s ruling to the Fifth Cir- 
cuit Court of Appeals, and a stay 
was entered until that court makes 
a determination. Oral argument 
has been heard, and a decision is 
expected in the near future. It is 
interesting to note that the U.S. 
Department of Justice in Jackson- 
ville was asked to intervene and 
filed an amicus curiae brief sup- 
porting the lower court decision. 

The second pending suit is 

Miller v. Carson, a class action 
initiated on July 26, 1974, on be- 
half of all present and future in- 
mates of the Duval County Jail, 
Jacksonville, Florida.2° The com- 
plaint alleges that inmates suffer 
both physical and psychological 
injuries from prolonged exposure 
to: 
_ (1) Overcrowding—the facility 
usually holds more than 100 pris- 
oners above its maximum capacity 
of 432; 

(2) Holding cells (in which in- 
mates were held up to eight days 
and nights)—lack of sanitary 
facilities; inability to shower, 
shave or brush teeth; inability to 
launder or change clothes; in- 
mates must sleep on filthy con- 
crete floors without linens; and 
meals must be eaten standing or 
sitting on floor in cell; 

(3) Upstairs cells—over- 
crowding, lack of materials for 
personal hygiene, poor ventila- 
tion, sanitation fixtures rarely 
cleaned, and continuous low wat- 
tage light in cells (insufficient for 
reading but enough to prevent 
restful sleep); 

(4) Lack of exercise, recrea- 
tional, educational or training 
programs; and failure to provide 
inmates with exposure to fresh 
air; 

(5) failure to provide indigent 
prisoners with a change of clothes 
regardless of their length of stay; 

(6) Lack of classification system 
for assigning inmates to cells; 

(7) The facility’s diet fails to 
meet the nutritional needs of 
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adults and is not checked by a 
qualified dietician; kitchen 
facilities fail to meet minimum 
health standards; meals are 
served and prepared by inmates 
without health certificates; in- 
mates are served only two meals 
per day and supplied insufficient 
drinking water; and 

(8) Visitation is confined to two 
and one-half hours on one day per 
week and is limited to members of 
the inmate’s immediate family. 

On January 31, 1975, the court 
gave defendants from 10-45 days, 
depending upon the particular 
remedy ordered, to correct these 
conditions. The court also or- 
dered that (a) the sheriff's de- 
partment cease arresting persons 
under statutes which are constitu- 
tionally suspect; (b) a minimum of 
10 officers be on duty on each up- 
stairs floor at all times; and (c) 
alternatives to bail be used more 
frequently. 

In response to a report filed by 
its ombudsman*! indicating fail- 
ure to comply with the above or- 
ders, the court issued an order to 
the defendants to show cause why 
the Duval County Jail should not 
be closed for failure to maintain 
the facility in accordance with 
minimum constitutional stan- 
dards. This issue was allowed to 
stand temporarily due to the 
ombudsman’s testimony that ad- 
ditional jail employees could cor- 
rect the deficiencies shortly. 

On July 17, 1975, the court sup- 
plemented its January 31, 1975, 
order and permanently enjoined 
defendants from further operating 
the Duval County Jail in an un- 
constitutional manner.®? Limita- 
tions on this article make it neces- 
sary to state only that it would be 
extremely difficult to find another 


case which could rival the 
specificity of the remedies or- 
dered by the court. Of special sig- 
nificance, however, is the award 
by the court of attorney’s fees to 
plaintiffs.2* Further, the court is 
presently considering plaintiffs’ 
petitions for contempt order for 
defendants’ continued failure to 
comply with various require- 
ments enumerated by the court. 
The defendants are preparing 
their appeal to the Fifth Circuit. 

These, then, are the two major 
cases pending in Florida.*4 It is 
perhaps a contribution to judicial 
expediency and efficiency that 
both cases are before the Hon. 
Charles R. Scott, Federal District 
judge, sitting in Jacksonville. Al- 
though Costello represents a class 
composed of all inmates in the 
Florida prison system and Miller 
applies specifically to persons 
confined in the Duval County 
Jail, both cases involved compar- 
able issues and related consid- 
erations. 

The implications of this litiga- 
tion to Florida should be readily 
apparent. The Florida Depart- 
ment of Offender Rehabilitation 
and the Duval County Sheriff's 
Office have been placed at oppo- 
site ends of this controversy 
—while the state prison system 
must drastically reduce the 
number of incoming prisoners 
until alternatives to overcrowding 
are resolved, the Duval County 
Jail is unable to house any prison- 
ers not necessarily in that facility. 
Certainly this situation exists with 
regard to other county and local 
facilities. 


Legislative Remedies 
Obviously, one major impedi- 
ment to progress is the position 
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taken by political leaders and 
legislators. The choice seems 
clear: the state can either assume 
a leadership role or hopelessly 
fight the issue in court. One pri- 
mary focus for resolution of this 
problem is the Florida Legisla- 
ture. In the 1975 Session, a law 
was passed requiring a mandatory 
three-year sentence for offenders 
convicted of possession and/or 
use of a firearm during the com- 
mission of a felony, and the Se- 
nate Judiciary Criminal Commit- 
tee is considering additional bills 
aimed at mandatory sentencing. 
This would not appear to be a to- 
tally realistic approach to reducing 
crime in Florida. One committee, 
however, Senate Health and Re- 
habilitative Services, is con- 
sidering a number of innovative 
solutions to this problem, 
including:*5 

(1) More efficient use of con- 
struction appropriations—pre- 
fabricated facilities offer ben- 
efits of reduced cost, greatly 
decreased turn-around time for 
construction, and reduced loss of 
investment when future technol- 
ogy outdates the facilities; and 

(2) changes in internal prison 
programs—a prison industry re- 
lated to governmental needs 
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would not only reduce state 
operating costs but would at the 
same time provide inmates with 
marketable skills, a frequently 
missing prerequisite to parole. 
This last item brings up the prob- 
lem with the rigid position as- 
sumed by the Florida Parole and 
Probation Commission, which 
will hopefully be somewhat mod- 
ified by pending litigation.** Also, 
while the Department of Offen- 
der Rehabilitation is pursuing a 
steady program of facility con- 
struction, it is obvious that addi- 
tional appropriations will be 
necessary to house increased 
numbers of inmates until alterna- 
tives to incarceration are explored 
and implemented. It should be 
recognized that often it is much 
cheaper to make needed changes 
than to incur the added expenses 
of attorney’s fees and costs when 
improvements are forced through 
litigation.*” 

One issue often overlooked but 
directly related to prison condi- 
tions is the correctional staff, par- 
ticularly the custodial officers. 
Various persons have noted the 
low status of a prison guard, or 
correctional officer,38 even among 
the various positions in the crimi- 
nal justice system. The efforts un- 
derway to upgrade the training 
and status of this position need to 
be supported and increased. 

However, it must be realized by 
state officials and the residents of 
Florida that responsible consid- 
eration of this issue and, more im- 
portant, effective action is long 
overdue. Responsible parties in 
criminology, in the correctional 
administration, and in the politi- 
cal arena should make every effort 
to re-educate the public on the 
need for penal reform and the fi- 
nancial issues involved.?® Our 
moralistic and paternalistic at- 
titudes need to be redefined to ef- 
fectuate a more humane approach 
toward offenders to foster their ul- 
timate self-reliance and full citi- 
zenship in this state. As the court 
stated in Costello: 

A free democratic society cannot cage in- 
mates like animals in a zoo or stack them 
like chattels in a warehouse and expect 
them to emerge as decent, law abiding, 


contributing members of the community. 
In the end, society becomes the lower.“°0 
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Merger and Consolidation of Domestic 
Corporations Under the New Florida General Corporation Act 


CORPORATION. BANKING BUSINESS 


On June 29, 1975, the Florida 
Legislature approved the new 
Florida General Corporation Act 
which will be effective January 1, 
1976. The purpose of this article is to 
discuss in general terms the merger 
and consolidation provisions of the 
new act as they relate to domestic 
corporations. This article notes the 
major changes and raises certain 
questions which the new act 
presents. 

To a large extent, the basic 
principles of the present law of 
merger and consolidation are 
retained in the new act. The new act 
should be thoroughly reviewed, 
however, as it modifies the 
procedure for effecting a merger 
and for claiming the rights of a 
dissenting shareholder. In addition, 
the new act contains numerous 
provisions not found in present law. 

The drafters of the new act relied 
to a large extent upon the Model 
Business Corporation Act, in some 
instances adopting its provisions 
verbatim. This should be of 
substantial benefit to Florida 
practitioners, as many questions 
which will arise under the new act 
have been decided in other 
jurisdictions. 


PROCEDURE 

The formal procedure for the 
merger and consolidation of 
domestic corporations has been 
taken verbatim from the Model 
Business Corporation Act.' These 
provide a clearer 
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statement of the merger process 
than the present law does.? The 
merger and consolidation 
procedure is set out clearly in the 
act, and will not be summarized in 
this article. 

Two aspects of the new 
procedure should be noted, 
however. First, the new act calls for 
the filing of “articles” of merger or 
consolidation, rather than filing the 
agreement or plan of merger.’ The 
precise nature of the articles is set 
forth in the statute. Second, the new 
act requires that the articles be filed 
in each county where real property 
of each constituent corporation, 
other than the surviving 
corporation, is located.‘ It appears 
that the failure to so file would not 
affect the validity of the merger or 
consolidation, but such a failure 
may cause title problems in regard 
to such real property.> 


Shareholder Approval 

Once the plan of merger or 
consolidation has been adopted by 
the board of directors, it must, with 
certain exceptions, be approved by 
the shareholders by an affirmative 
vote of the holders of the majority 
of the shares entitled to vote.6 Un- 
like the present law, the new act 
requires a similar majority approval 
by each class entitled to vote as a 
class.? The class voting require- 
ment may be triggered either by the 
corporation's articles of incorpora- 
tion or by provisions in the new act 
requiring such vote even though not 
otherwise required by the articles of 
incorporation.® 
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Present law requires only that 
shareholders receive “notice of the 
time, place and purpose of the 
meeting” at which a merger or 
consolidation is to be approved.® 
The new act is more specific in that 
it requires that a copy or summary 
of the plan accompany the notice!® 
and that such notice obtain a clear 
and concise statement of a 
dissenting shareholder’s right, if 
any, to be paid the fair value of his 
shares.'!' The notice should 
expressly inform the shareholder 
that to obtain such rights he must 
object in writing to the merger or 
consolidation prior to the vote and 
otherwise comply with the 
provisions of the new act regarding 
the rights of dissenting share- 
holders.!? 


Present law does not require 
shareholder approval of a merger in 
the case of a surviving corporation 
if the articles of incorporation are 
not amended, and if the shares of 
the surviving corporation issued in 
the merger do not exceed 15% of the 
shares of the same class of stock of 
such corporation.'? Because the 15% 
requirement is applied against the 
class of stock issued, this exception 
is not available when a new class of 
stock is to be used. This is so even 
though the new class has previously 
been approved by the shareholders. 

This provision has been retained 
in the new act with certain 
important modifications.'* The 15% 
figure has been increased to 20% and 
is applicable only to the issuance of 
common stock or securities 
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convertible into common stock. 
Assuming the percentage test is met 
as to the common stock, the 


surviving corporation will be able 
to issue any amount of authorized 
preferred stock in a merger without 
shareholder approval. Additionally, 
the new act requires that each share 
of the surviving corporation 
outstanding prior to the merger 
remain outstanding immediately 
after the merger as an identical 
share of the surviving corporation.'5 
This new requirement was 
apparently added to prevent the 
denial of shareholder voting rights 
in triangular mergers where the 
company appearing to survive the 
merger was in reality acquired.'* 


Merger of Subsidiary Corporation 

The new act contains a provision 
entitled “Merger of Subsidiary 
Corporation” for which there is no 
counterpart in the present law.! 
The subsidiary merger is frequently 
referred to as a “short merger.” Its 
purpose is to provide a streamlined 
method for a parent corporation to 
merge a subsidiary in which it owns 
at least 90% of the shares of each 
class of stock into itself. It is often 
used to eliminate a minority interest 
by the payment of cash.!* 


DISSENTING RIGHTS 


Rights of a Shareholder to Dissent 

The new act, like the present law, 
provides a method whereby a 
shareholder opposed to a merger or 
consolidation may dissent and be 
paid cash for his shares. The new act 
describes the shareholder’s rights in 
two separate sections. The first sets 
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forth the situations in which a 
shareholder has the right of 
dissent,'® while the second 
establishes the procedural method 
of such dissent and rights of the 
dissenting shareholder.2° Both 
sections are adaptations of 
provisions found in the Model 
Business Corporation Act.?! 

In spite of the different statutory 
dissent schemes of the various 
states, most jurisdictions require 
that a dissenting shareholder strictly 
meet the statutory requirements or 
lose his right to receive payment for 
his shares.22 To avoid possible loss 
of such rights, special attention 
must be given to the procedural 
method by which a shareholder 
claims his rights under the new act. 


Merger or Consolidation 

The statute setting forth the basic 
right to dissent describes two 
situations in which a shareholder 
may dissent. The general rule 
permits a shareholder to dissent to 
any plan of merger or consolidation 
to which the corporation in which 
he owns stock is a party. 

While this rule seems clear, 
problems arise where a triangular 
merger is used for acquisition 
purposes. It is not unusual for a 
corporation desiring to acquire 
another corporation by merger to 
create a subsidiary for the purpose 
of entering into the merger. In such 
a case, the consideration given by 
the subsidiary to the shareholders of 
the disappearing or acquired 
corporation will often be the stock 
of the subsidiary’s parent.24* The 
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parent corporation may not be a 
party to the plan of merger or 
consolidation within the meaning of 
the new act. Presumably, dissenting 
rights for the shareholders of such 
parent are thus denied by the simple 
expedient of making the acquisition 
with a wholly-owned subsidiary. 
The question thus arises as to 
whether the statute may be 
interpreted literally and dissenting 
rights denied, or whether a judicial 
theory similar to the de facto 
merger doctrine, infra, may be 
raised to require dissenting rights to 
the shareholders of the parent. 
The law of at least one state speaks 
to this problem by providing that if 
the share transferred to the 
subsidiary to be used in the merger 
would give the ultimate transferees 
of such stock one-sixth or more of 
the total voting power of the parent 
after the acquisition, then approval 
of the shareholders of the parent 
must be obtained and dissenting 
rights must be accorded.*6 


Sale or Exchange of Assets 

The new act provides share- 
holder dissenting rights upon the 
sale or exchange of all or 
substantially all of the property and 
assets of a corporation.2’ Present 
Florida law, although requiring 
majority approval by shareholders 
for such an action, does not provide 
dissenting rights for those 
shareholders who are opposed to 
such a sale. Consequently, under 
the present law, as literally 
interpreted, it is possible through a 
series of steps to arrive at 
substantially the same result as a 
merger and yet not give dissenting 
rights to shareholders of the 
acquired corporation. This result 
might occur where the target (or 
selling) corporation exchanges 
substantially all of its assets for 
stock of the acquiring company and 
then distributes such stock to its 
shareholders in liquidation.2* The 
end result of such a transaction is the 
substantial equivalent of a merger 
and consequently disgruntled 
shareholders of the selling 
corporation have argued that sucha 
transaction is in effect a merger cast 
as a Sale to avoid dissenting rights. 

Most courts which have 
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considered this factual situation 
have designated the transaction a de 
facto merger and permitted the 
shareholders to exercise such 
appraisal or dissenting rights to 
which they would have been 
entitled had the transaction been so 
cast.*® It is not clear under present 
law whether the de facto merger 
doctrine is applicable in Florida. 

Once the de facto merger 
doctrine is applied, the transaction 
is treated as if it were in fact a 
merger. In such a situation the right 
to dissent and receive cash payment 
for shares would be available to 
shareholders of both the 
disappearing and surviving 
corporation. As noted, the new act 
provides that dissenting rights are 
available to any shareholder of a 
corporation which sells or 
exchanges all or substantially all of 
its assets. The new act thus makes it 
clear that as to the shareholders of 
the acquired or disappearing 
corporation, the de facto merger 
doctrine has been adopted. 
However, the new act is silent as to 
dissenting rights of shareholders of 
the surviving corporation and thus 
the uncertainty arising from the 
possible application of the de facto 
merger doctrine continues. 


Exceptions to the Right to Dissent 

The new act contains two 
exceptions to the right to dissent toa 
merger found in present law. First, 
it denies the right of dissent to 
shareholders of a surviving 
corporation where the vote of such 
shareholders is not required to 
authorize a merger.*! Secondly, 
unless the articles of incorporation 
provide otherwise, the new act 
denies the right to dissent to the 
holders of shares of any class or 
series which are either registered on 
a national securities exchange or 
held of record by not less than 2,000 
shareholders (the “Market Test’) 

The Market Test exception 
mentioned in the above paragraph 
is based upon the idea that a holder 
of such stock would have a ready 
market for his shares if he does not 
approve of the proposed merger. In 
its application to shareholders of the 
surviving corporation, it would 
appear that the exception has a 
reasonable foundation. Whether the 
exception is reasonable in its 
application to disapproving 
shareholders of the disappearing 
corporation is not clear. Consider, 
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for example, the case where a 
shareholder of the disappearing 
corporation has no right to dissent 
because his shares are registered on 
a national securities exchange, and 
the interest which he is to receive 
for his shares is long-term debt of 
the surviving corporation. There isa 
substantial possibility that such 
shareholder will not have sufficient 
time to sell his share before the 
merger, and even if he is able to do 
so, the market price may be 
depressed. If a shareholder were 
unable or unwilling to sell under 
such circumstances he would be 
required to accept the debt 
instruments of the surviving 
corporation. The transaction would 
be a taxable one, and yet no cash 
would be provided for the payment 
of the tax. 

Present law would not permit this 
problem to arise as dissenter’s rights 
are not denied a shareholder as the 
result of the Market Test exception 
if he is required to accept for his 
stock anything except stock, or 
stock and cash in lieu of fractional 
shares, of the surviving 
corporation.*® The receipt of such 
stock would not ordinarily result in 
immediate taxation.544 However, 
this exception to the Market Test 
exception was deleted in the new 
act apparently to facilitate 
triangular mergers. A remedy 
should be provided for a 
shareholder in this situation. 


Rights of Dissenting 
Shareholders 

Once it has been determined that 
a shareholder has the right to 
dissent, the act sets forth the 
method by which such dissent is to 
be made and the full extent of the 
shareholder’s rights. The new act 
requires that, except where a 


written consent or a short merger is 
used, a shareholder wishing to 
dissent must file a written objection 
to the proposed corporate action 
prior to the taking of the vote.** The 
objection must be filed with the 
corporation in which the dissenting 
shareholder owns an interest. The 
apparent purpose of this pre-vote 
objection is to permit the 
corporation to determine how 
many shareholders may ultimately 
dissent. 

The present law is silent as to 
whether a particular shareholder 
may dissent as to some of his shares, 
but not as to others. The new act 
specifically provides that a 
shareholder may dissent to less than 
all of the shares registered in his 
name.” This new provision is of 
particular importance where shares 
are held in street name by a broker 
or by an agent or trustee for several 
persons. 

Once the proposed corporate 
action is approved, the shareholder 
wishing to dissent must take an 
additional step to perfect his right to 
be paid for his stock. The new act 
requires that such shareholder make 
a written demand for the fair value 
of his shares within ten days after 
such vote is taken,* or within 15 
days after notice is mailed to him if 
the transaction is approved by 
written consent.*® The demand is to 
be made against the surviving or 
new corporation. The new act does 
not require that the shareholder 
vote against the proposed corporate 
action, but he must “not have voted 
in favor thereof,”*° or, if the merger 
is approved by a written consent, 
must not have given his consent.*! If 
the shareholder fails to make the 
written demand, he is denied the 
right to be paid for his shares.‘ 

The present law calls for the 
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shareholder to be paid the “fair cash 
value of his stock.”* The new act 
provides that the dissenting 
shareholder is to receive the “fair 
value” of his shares.44 In 
determining the fair value of the 
shares under the new act, any 
appreciation or depreciation in 
anticipation of the corporate action 
is to be disregarded.** The value is 
determined as of the day prior to 
the date on which the vote was 
taken approving the proposed 
merger or in the case of a short 
merger, the day prior to the date on 
which a copy of the plan was mailed 
to each of the shareholders. 

It is not clear under the present 
law the source of funds from which 
dissenting shareholders may be 
paid.” The new act, however, 
apparently places no restrictions on 
the funds which may be used by a 
corporation paying dissenting 
shareholders* except that such 
payment must not render the 
corporation insolvent.*® 

Once the shareholder has 
perfected his right to receive fair 
value for his shares, the corporation 
is required to give written notice to 
each such dissenting shareholder 
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setting forth a specified price which 
it will pay for such shares. The 
corporation is required to provide 
along with its written offer to 
repurchase, certain financial 
statements with regard to the 
corporation.®! 

If the shareholder and the 
corporation are unable to agree on 
the fair value of the stock, the new 
act provides that the question is to 
be submitted to a court of 
competent jurisdiction.5®? The new 
act provides that all dissenting 
shareholders wherever residing 
shall be made parties to the 
proceeding as an action against 
their shares quasi in rem.* It is not 
clear whether a determination of 
value in accordance with this 
provision would be applicable to 
dissenting shareholders who have 
previously reached an agreement as 
to the fair value of their shares with 
the corporation. Further, there may 
be a question as to whether such a 
decision can be made binding on 
such nonparticipating shareholders. 
The new act specifically provides 
for an allowance of interest on the 
fair value from the day of the vote at 
such rate as the court finds fair and 
equitable.* 

In regard to the payment of costs, 
present law provides that if the 
ultimate award is in excess of the 
amount offered, costs, including 
reasonable attorneys’ fees, of the 
dissenting shareholders are to be 
assessed against the surviving 
corporation.®> The new act gives the 
court more flexibility by providing 
that the costs and expenses of the 
proceeding shall be assessed against 
the corporation unless the 
shareholder’s refusal to accept the 
corporation’s offer is arbitrary or 
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vexatious or not in good faith.>* The 
new act also provides that the ex- 
penses shall include reasonable 
compensation for the appraisers, 
but shall exclude the fees and 
fair value of the shares is 
determined to exceed materially 
the amount offered. In that case, 
reasonable compensation of experts 
shall be included.® It thus appears 
that under the new act, the 
dissenting shareholders shall in no 
case be entitled to recovery of 
attorneys’ fees. 

The provision relating to costs 
under the new act is generally less 
favorable to the dissenting 
shareholder than under present law. 
While on the one hand this may 
be justifiable to prevent nuisance 
claims by shareholders, it has 
drawbacks in the case of a 
shareholder with a small 
investment. Such a shareholder may 
be prevented from obtaining the 
fair value of his shares because of 
substantial attorneys’ fees or the 
likelihood that other expenses may 
be imposed upon him. 

The new act also requires that the 
shareholder submit his certificates 
to the corporation within 20 days 
after demanding payment for his 
shares for the notation thereon that 
such demand has been made. 
Failure to so submit the certificates 
may terminate the shareholder's 
rights to dissent. The purpose of the 
notation placed on the certificates is 
to make it clear that transferees take 
subject to the dissent. 


Conclusion 

While the new act retains the 
basic thrust of the present law in 
regard to mergers and consolida- 
tion, many of the procedures and 
requirements have been changed. 
Since the right to merge or 
consolidate and the accompanying 
dissenting rights are statutory 
grants, detailed attention should be 
paid to the provisions of the new act 
in solving any problem. The new 
act in general, however, has a very 
substantial advantage over the 
present law as it has been adopted 
in one form or another in many 
states. Questions which arise under 
the new act will often have been 
answered in other jurisdictions. 0 
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' Fla. Stat. Ann. §607.214, 217 (Supp. 
1975); Model Business Corporation Act 
Annotated, §§71, 72 (2d ed. 1971), 
hereinafter MBCA Ann. 

2 Fla. Stat., §608.20 (1973). 

5 Fla. Stat. Ann., §607.224(2) (Supp. 1975). 

‘ Fla. Stat. Ann., §607.224(3) (Supp. 1975). 

5 Fla. Stat. Ann., §607.231(1), (Supp. 
1975). 

® Fla. Stat. Ann., §607.221(2) (Supp. 1975). 

7 Id. 

5 Fla. Stat. Ann., §607.184 (Supp. 1975). 

® Fla. Stat., §608.20(2) (1973). 

Fla. Stat. Ann., §607.221(1) (Supp. 
1975); See Fla. Stat. Ann., §607.084(4) (Supp. 
1975) for notice requirements. 

"Fla. Stat. Ann., §607.221(1) (Supp. 
1975). 

12 Td. 

'3 Fla. Stat., §608.20(3) (1973). 

' Fla. Stat. Ann., §607.221(4) (Supp. 
1975). 

'S Fla. Stat. Ann., §607.221(4)(b) (Supp. 
1975). 

'®See Arsht & Black, The Delaware 
General Corporation Law: Recent 
Amendments, 30 Bus. Law 1021, 1048. 

'7 Fla. Stat. Ann., §607.227 (Supp. 1975). 

See generally, “The Short Merger 
Statute,” U. Chi. L. Rev. 596 (1965). As to the 
constitutionality of the short merger statute, 
see Coyne v. Park & Tilford Distillers Corp., 
154 A. 2d 893 (Del., 1959). 

'9 Fla. Stat. Ann., §607.244 (Supp. 1975). 

2 Fla. Stat. Ann., §607.247 (Supp. 1975). 

2! MBCA Ann., §§80, 81. 


22 ¢.g. Fla. Stat. Ann., §§607.247(3); (4)(d); 
(10) (Supp. 1975); Hochberg v. Schick 
Investment Company, 469 S.W. 2d 474 (Tex. 
Civ. App., 1971). 13 Fletchers Cyc. Corp. 
§5906.7 (1970); but see Apartment 
Properties, Inc. v. Luley, 247 N.E. 2d 71 
(Ind., 1969). 

23 Fla. Stat. Ann., §607.244(1)(a) (Supp. 
1975). 

4 Int. Rev. Code of 1954, §368(a)(2)(D) 
permits such a transaction to qualify as a tax- 
free reorganization; see also Fla. Stat. Ann., 
§607.214(2)(c) (Supp. 1975) permitting the 
surviving corporation to transfer securities of 
another corporation to the shareholders of 
the disappearing corporation. 

23 See generally, “Three Party Mergers: 
The Fourth Form of Corporate Acquisition,” 
57 Va. L. Rev. 1242. 

26 Ohio Rev. Code Ann. §§1701.83; .84. 

27 Fla. Stat. Ann., §607.244(1)(b) (Supp. 
1975). 

26 Int. Rev. Code of 1954, §368(a)(1)(C) 
permits such transaction to qualify as a tax- 
free reorganization. 

29 Farris v. Glen Alden Co., 143 A. 2d 25 
(Pa., 1958); Applestein v. United Board and 
Carton Corp., 159 A. 2d 146 (N.J., 1960). 


contra, Harrilon v. Arco Electronics, 
188 A. 2d 123 (Del., 1963). 

3! Fla. Stat. Ann., §607.244(3)(a) (Supp. 
1975). 

32 Fla. Stat. Ann., §607.244(3)(b) (Supp. 
1975). 

33 Fla. Stat., §608.23(4) (1973). 

4 Int. Rev. Code of 1954 §368(a)(1)(A). 

33 See generally, Arsht, supra, at footnote 


No. 16; 8 Del. Code Ann. 262(k). 

% Fla. Stat. Ann., §607.247(1) (Supp. 
1975). 

3 Fla. Stat. Ann., §607.244(2) (Supp. 
1975). 

3 Fla. Stat. Ann., §607.247(1) (Supp.1975). 
39 Fla. Stat. Ann., §607.247(2) (Supp. 
1975). 

Fla. Stat. Ann., §607.247(1) (Supp. 
1975). 

' Fla. Stat. Ann., §607.247(2) (Supp. 
1975). 

# Fla. Stat. Ann., §607.247(3) (Supp. 
1975). 

43 Fla. Stat., §608.23(1) (1973). 

Fla. Stat. Ann., §607.247(3) (Supp. 
1975). 

43 Id. 

46 Td. 

* Compare Fla. Stat., §608.(13)(9)(b) 
with §608.23 (1973). 

Fla» Stat. Ann., §607.017(3)(c) (Supp. 
1975). 

Fla. Stat. Ann., §607.017(4) (Supp. 
1975). 

5° Fla. Stat. Ann., §607.247(5) (Supp. 
1975). 

Id. 

82 Fla. Stat. Ann., §607.247(7) (Supp. 
1975). 

533 Id. 

Stat. Ann., §607.247(8) (Supp. 
1975). 

55 Fla. Stat., §608.23(2) (1973). 

56 Fla. Stat. Ann., §607.247(9) (Supp. 
1975). 
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The Professional Association: 
The Optimum Entity for Professionals? 


TAX LAW 


If war is too important to be left 
to generals, then professional 
associations (P.A.) are too impor- 
tant tobe left solely to tax specialists. 
From time to time, most lawyers 
have clients who either have 
formed a P.A. or should be 
considering such a step. Many 
attorneys who have not incorpora- 
ted their practices should have at 
least given the matter serious 
consideration. In fact, any self- 
employed professional with an 
income of $25,000 to $30,000 or 
more should review the advantages 
of a P.A. 

What are the advantages and 
disadvantages of a P.A. to a self- 
employed professional? Because 
this question is important to most 
attorneys, this article attempts to 
discuss the subject in a way that will 
be meaningful to the general 
practitioner but comprehensive 
enough to serve as a checklist for the 
specialists. 

This article will be divided into 
two parts. Part I will consider: (1) 
the limitations of liability offered 
by a P.A. to a professional who 
would otherwise be in a partnership 
practice; (2) the tax saving potential 
inherent in the fact that a P.A. is a 
separate taxable entity; and (3) the 
advantages of a corporate profit 
sharing plan over a_ similar 
retirement plan for the self- 
employed. Part II will examine the 
tax advantages of a P.A., such as a 
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Berkeley. Canan earned his LL.M. (in 
taxation) from New York University School 
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Council of the Tax Section of The Florida 
Bar. 

All opinions expressed in this article are 
those of the author and do not necessarily 
reflect the opinions of the Tax Section. 
Canan write Tax Law Notes this month on 
behalf of the Tax Section, Albert C. O'Neill, 
Jr., chairman, and Bruce H. Bokor, editor. 
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medical reimbursement plan and 
life insurance, and the costs and 
potential hazards of a P.A. Part II 
will be published in January. 


Potential Liability 

A P.A. is created pursuant to 
Florida Statutes, Chapter 621. 
Generally, it is bound by the same 
statutory rules as any other 
corporation. There are, however, 
certain differences dictated by the 
fact that it will be practicing a 
profession through its employees. 
The stock must be owned by a 
person duly licensed to practice the 
requisite profession in Florida.! 
Each professional is individually 
liable to his clients (or patients) fora 
breach of his professional conduct 
to the extent he would have been 
liable if a P.A. had not been formed. 
However, in case of such a breach 
by his colleagues in the P.A., he is 
not individually liable unless the 
individual committing the breach 
was under his direct control and 
supervision.? Thus, in a practice of 
two or more professionals, a P.A. 
offers the advantage of less 
exposure to malpractice liability. In 
addition, the corporation offers 
limited liability for the actions of 
all nonprofessional employees. 


General Income Tax 
Considerations 

The basic reason for a PA. is the 
creation of an additional taxable 
entity which has the ability to vary 
the income paid its professional 
employees. In addition, the P.A. has 
the power to make substantial 
contributions to various employee 
benefit programs containing 


beneficial tax consequences to the 
shareholder-professionals.* 

Inquiry into the advisability of 
forming a P.A. should begin with a 
determination of the income tax 
bracket of the professional. His tax 
bracket will be based on the amount 
and kind of income. Ordinary 
income (i.e., salary, bonuses, 
commissions, etc.) is taxed at a 
maximum rate of 50%.4 For 
example, a single individual filing a 
separate return with taxable 
ordinary income of $100,000 would 
pay $53,090 in taxes. If the $100,000 
were earned income, his taxes 
would be $44,290. The difference of 
$8,800 is caused by the maximum 
tax on earned income. 

Most professionals, especially 
those in higher tax brackets, have a 
mix of earned and ordinary income. 
Therefore, a financially successful 
professional will probably have two 
tax brackets. One bracket, for 
earned income, will be limited to a 
maximum tax rate of 50%; the 
second bracket will be a rate based 
on earned income plus ordinary 
income (modified as to long-term 
capital gains) since the ordinary 
income is layered on top of the 
earned income in computing the 
professional’s top tax rate. Thus, a 
married professional with earned 
taxable income of $50,000 and other 
taxable income of $20,000 would be 
in a 50% bracket as to his 
professional earnings and 55% 
bracket as to the additional $20,000 
of ordinary income. 


Corporate Surtax Exemption 
The corporate tax rate must also 
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be considered since one advantage 
of a P.A. results from the fact that— 
as to its first $50,000 of taxable 
income—it will presumably be 
taxed at a lower rate than the 
professional. Under the Tax 
Reduction Act of 1975, the federal 
normal corporate income tax rate is 
20% on the first $25,000 of income 
(the amount to which the corporate 
surtax exemption applies), 22% on 
all amounts in excess of $25,000 with 
a 26% surtax rate for amounts in 
excess of $50,000.5 The Florida 
corporate income tax exempts the 
first $5,000 of income, and is 5% on 
all amounts in excess of $5,000. 
However, the Florida tax is a 
deduction for federal income tax 
purposes. Thus, the combined 
federal and Florida corporate 
income tax rate is about 25% 
annually for income of $25,000 or 
less, and 50% for amounts in excess 
of $50,000. 

For an illustration of how the 
corporate surtax exemption can 
reduce the total taxes paid, consider 
a person filing a joint return who 
earns $75,000 from his profession 
but has no income from other 
sources. Assume he forms a P.A. 
which pays him $50,000 in salary 
and bonuses and retains $25,000 
(minus taxes the corporation must 
pay). The corporation will only be 
taxed at a combined federal and 
Florida corporate income tax 
rate of about 25%. By accumulating 
income subject to tax at a 25% rate, 
the P.A. simultaneously withholds 
income from the professional which 
would have been taxed at his top 
bracket—in this case 50%. Thus, 
there is an immediate tax savings of 
$6,250 for the year. If the individual 
had professional income of $70,000 
and ordinary income of $5,000, the 
tax savings would be somewhat 
greater. The corporation's taxable 
income in excess of $50,000 will be 
taxed at combined federal and 
Florida rates of approximately 502. 
Therefore, except in unusual 
circumstances, little can be gained 
by the corporation accumulating 
more than $50,000 per year. 

The funds accumulated by the 
corporation may be invested in 
equipment or real property related 


to the profession or can be invested 
in real estate, stocks or bonds which 
are not directly related to the 
corporate purpose.’ One advantage 
of the P.A. investing in stock, 
instead of the professional 
individually owning it, is that 
dividends paid to the P.A. will be 
subject to the 85% intercorporate 
dividend deduction.’ This means 
that $96.25 of a $100 dividend on 
stock owned by the P.A. would be 
left after taxes where there is a 25% 
corporate rate. Only $50 would be 
left if the professional had owned 
the stock if he was in the 50% bracket 
for nonearned income. 

Under the Tax Reduction Act of 
1975, the corporation may 
accumulate up to $150,000 of 
nonbusiness related assets without 
fear of an accumulated earnings 
tax.® If accumulations exceed 
$150,000, a business purpose, such 
as the purchase of a building to be 
used by the corporation for 
professional practice, must be 
established. 

Thus, taking advantage of the 
corporate surtax exemption is one 
way in which income taxes can be 
saved. However, the income will be 
locked in the P.A.—unobtainable as 
long as the professional retains his 
stock—unless he withdraws these 
funds as dividends taxed at 
ordinary income rates. This means 
the professional must be willing to 
forego the direct personal use of this 
money. An individual, who would 
otherwise have a taxable income of 
$75,000, might be willing to see 
$25,000 of that amount remain in his 
P.A., if substantial tax savings 
resulted. However, the amount a 
professional would be willing to 
accumulate, given a certain 
anticipated income, should be 
ascertained before a P.A. is formed. 


Qualified Retirement 
Plans Generally 

As useful as the surtax exemption 
may be, the single most important 
consideration in forming a P.A. is 
the advantage of a corporate 
qualified retirement plan over a 
plan covering sole proprietorships 
and partnerships, known as a Keogh 
or H.R. 10 plan. Various kinds of 


qualified corporate retirement 
plans are available, but the profit- 
sharing plan will generally be the 
most desirable for a P.A. Therefore, 
this article will focus on profit- 
sharing plans. 

Under a corporate profit-sharing 
plan, the corporation may deduct 
contributions up to a maximum of 
15% of the compensation of plan 
participants annually. However, 
contributions may vary from year 
to year, as long as they are 
“recurring and substantial.”!” 

If maximizing tax deductible 
employer contributions is desired, a 
corporation can have a combination 
of profit-sharing and money 
purchase plan. Under the money 
purchase plan, an amount equal toa 
fixed percentage of each 
employee's compensation (e.g., 10% 
of monthly compensation) must be 
contributed annually by the 
employer. The employer ray 
deduct annual contributions made 
to a combined plan up to a 
maximum of the lessor of 25% of an 
employee’s compensation or 


$25,000."! 


Profit Sharing vs. Keogh Plan 
The Employee Retirement 
Income Security Act of 1974 
(ERISA), which made drastic 
changes in many aspects of pension 
and profit-sharing plans, has 
substantially liberalized permis- 
sible employer contributions on 
behalf of an owner-employee (one 
owning 10% or more of the capital or 
profits interest of an unincorpora- 
ted business) to a Keogh plan. The 
employer can now contribute an 
amount equal to 15% of an owner- 
employee’s self-employment 
income up to a maximum of $7,500 
annually.'? If the owner-employee’s 
income from professional self- 
employment is $50,000 or less, 
identical employer contributions 
can be made on his behalf under a 
Keogh plan as under a corporate 
profit-sharing plan which also 
permits a 15% contribution. 
However, the effective contribu- 
tion rate for a Keogh plan on income 
in excess of $50,000 will be less than 
15%. For example, if the 
professional (an owner-employee) 
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earns $100,000 a year, the maximum 
effective rate of contribution on his 
behalf will be 742% under a Keogh 
plan since a larger percentage 
would exceed the $7,500 limitation. 


In contrast, if the professional 
earns $100,000 from a P.A., a 
$15,000 tax deductible contribution 
can be made to his account by the 
corporation. As a practical matter, 
whether the P.A. chooses to 
contribute the full $15,000 would 
usually depend upon the amount 
the professional, who controls the 
P.A., would be willing to save. If he 
only wants $7,500 contributed to his 
account (assuming he earns 
$100,000), then a 74% contribution 
rate for all P.A. employees would 
be acceptable. 


However, this does not mean that 
a Keogh plan would be as 
advantageous as a profit-sharing 
plan to a self-employed individual 
who only wants employer 
contributions to his account to be 
$7,500 annually. In a corporate 
profit-sharing plan, the percentage 
rate of contributions can vary for all 
employees each year. Thus, one 
year employer contributions may 
be 10% of each participant's 
compensation and the next year 
contributions may be 5%. However, 
a Keogh profit-sharing plan 
requires a fixed formula for 
contributions on behalf of 
nonowner employees, and contri- 
butions on behalf of owner- 
employees cannot exceed this 
formula.'®? Thus, a self-employed 
individual who consistently earns 
$100,000 a year in professional 
income might want a Keogh plan 
which fixed a contribution rate of 
7%% of compensation for 
nonowner-employees. Contribu- 
tions on the professional’s behalf 
could not exceed 74%, but this 
would not seem to matter since 742% 
of $100,000 would still give him the 
maximum permissible employer 
contribution. If the contribution 
rate for nonowner-employees were 
higher than 74%, larger contribu- 
tions would have to be made for 
employees with no benefit to the 
professional earning $100,000. 
Suppose the professional's income 
drops to $50,000 one year—the most 
he would be able to contribute to his 
own account is $3,250—7%% of 
$50,000. Under a P.A. profit-sharing 
plan, he would not have needed to 
adopt a 74% contribution limitation 


VOLUME 49, NUMBER 10, DECEMBER 1975 


and would have been able to 
contribute 15% of the $50,000. 


Voluntary Employee 
Contributions 


In addition to posing more 
stringent limitations as to employer 
contributions, the Keogh plan, even 
after ERISA, restricts voluntary 
contributions of an owner- 
employee to the lessor of 10% of 
professional income of $2,500.!4 
Voluntary contributions made by 
the employee are not deductible 
from his compensation for the year, 
but earnings on the voluntary 
contributions can accumulate tax 
free once contributed to a qualified 
plan. This feature makes voluntary 
contributions appealing to a high 
income __ professional—especially 
one with a substantial outside 
income—since the outside income 
will probably be taxed at rates 
above the 50% maximum for earned 
income. 


A person with taxable 
professional earnings of $75,000 
would only be able to make a 
voluntary contribution of $2,500 per 
year to a Keogh plan but could 
contribute as much as $7,500 per 
year to a corporate profit-sharing 


plan. Assume that the professional 
employee earning $75,000 makes a 
voluntary contribution of $7,500 to 
a corporate plan and permits it to 
accumulate for 10 years in bonds 
yielding 8%. For comparison, 
assume that a professional with the 
same income, covered by a Keogh 
plan, makes a $2,500 voluntary 
contribution to his Keogh plan and 
saves an additional $5,000 directly 
in his own name. (The ordinary 
income from his $5,000 investment 
would be taxed at least at the 55% 
rate, since his net taxable 
professional income, after the 
$2,500 deductible contribution, 
would be $72,500.) Assuming the 
interest is paid annually and 
reinvested at this same rate for 10 
years, the total accumulated 
principal and interest on the single 
year’s contribution for the 
employee of the P.A. would be 
$16,432 and would total $12,622 for 
the unincorporated professional. 
The difference of approximately 
$4,000 is accounted for by the taxes 
which would have been paid on the 
earnings on $5,000 not contributed 
to a qualified plan. Of course, there 
will be some tax on distribution of 
the accumulated earnings from the 
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P.A.’s qualified plan; however, this 
is subject to favorable 10-year 
forward averaging under ERISA.'5 

Subject to certain ERISA 
restrictions, a corporate plan may 
be written so that voluntary 
employee contributions can equal 
10% of the total compensation paid 
the employee during the entire time 
he was a participant in the plan.'® 
This means that an employee can 
forego a contribution one vear, but 
make up for it the next by 
contributing an amount equal to 10% 
of both the present and past year’s 
professional income. This is not 
possible with a Keogh plan since 
voluntary contributions by owner- 
employees are limited to $2,500 per 
year. 


Other Advantages of 
Corporate Plan 


There are other advantages of a 
corporate profit-sharing plan over a 
Keogh Plan. The corporate plan can 
be integrated with Social Security 
benefits. This means that the 
contributions made on behalf of 
each participant will be adjusted to 
take into consideration Social 
Security contributions made by the 
employer on behalf of each 
employee. The effect of integrating 
the plan with Social Security is that 
employees whose wages are 
covered largely by Social 
Security—up to a maximum of 
$9,000 annually—will have 
somewhat smaller contributions 
made to their accounts, and 
employees with incomes in excess 
of that amount will have larger 
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allocations.'’ For example, suppose 
a P.A. with two employees—a 
professional earning $50,000 a year, 
and a secretary earning $8,000 a 
year—made a profit-sharing plan 
contribution of 10% of compensa- 
tion, or $5,800 for the year. If the 
plan were not integrated with Social 
Security, $5,000 would be allocated 
to the professional’s account and 
$800 to the secretary's. If the plan 
were integrated with Social 
Security at the $9,000 level, $5,396 
would be allocated to the 
professional’s account and $404 to 
the secretary's. A Keogh plan which 
covers owner-employees may not 
be integrated with Social Security 
unless 1/3 or less of the deductible 
employer contributions are made 
on behalf of owner-employees—a 
standard virtually impossible to 
achieve with self-employed 
professionals.'* 


A Keogh plan covering owner- 
employees must immediately vest 
all employer contributions.'® A 
corporate plan need not provide 
immediate vesting. It might, for 
example, provide for vesting at the 
rate of 10% per year so that 100% 
vesting would not be achieved 
before 10 years of employment. An 
employee leaving prior to that time 
would forfeit the nonvested 
amount.” The forfeiture would 
generally then be reallocated to the 
remaining participants in 
accordance with employer 
contributions that year so the higher 
paid employees would receive a 
greater amount.?! 

A Keogh plan cannot distribute 
employer contributions to owner- 
employees prior to their attaining 
the age of 59%, except in case of 
death or disability, without 
incurring a penalty.22 However, a 
corporate profit-sharing plan can 
be drafted so that distributions of 
employer contributions can be 
made as soon as a_ professional 
employee leaves the service of the 
employer. This may be especially 
important to the professional 
considering early retirement. 

Finally, on the death of a 
participant in a corporate profit- 
sharing plan, the benefits paid 
directly to his heirs are not subject 


to federal estate tax. In a Keogh 
plan, these benefits payable to an 
owner-employee do not receive this 
favorable treatment.®° 


Summary 

The biggest potential tax savings 
in a P.A. result from the corporate 
surtax exemption and the use of a 
corporate profit-sharing plan 
instead of a Keogh plan. Generally, 
both of these tax reducing tools 
depend upon the professional being 
able to save substantial amounts of 
money—in the corporation and in a 
profit-sharing plan. However, a 
large part of the required savings 
should be generated by the tax 
savings made possible by a P.A.— 
not by the individual reducing his 
standard of living or slowing his 
individual investment program. 

Part II of this article will consider 
fringe benefits—such as a medical 
reimbursement, disability, and 
group term life insurance plans 
which are available at tax savings to 
the self-employed professional only 
through a P.A. In addition, some of 
the potential tax pitfalls of a P.A. 
will also be examined. 0 


FOOTNOTES 


' Fla. Stat. §§621.09, 621.11 (1973). 

? Fla. Stat. §621.07 (1973). 

’ This article assumes that Subchapter S 
status has not been elected by the 
professional association. 

‘Internal Revenue Code of 1954, as 
amended (“Code”) §1348. 

5 Code §11(b). This article assumes the 
professional association is not a member of a 
controlled group. See Code §1561. 

® Fla. Stat. §§220.11(2), 220.14(1) (1973). 

7 Fla. Stat. §621.08 (1973). 

5 Code $243. 

® Code §535(c). But see note 5, supra. 

© Treas. Reg. §1.401-1(b)(2). 

Code §404(a)(7). 

'2 Code §404(e)(1). 

Code §401(d)(2)(B). 

Code $4972(c). 

Code $402(e). 

'6 Rev. Rul. 69-217, 1969-1 C.B. 115, 

'7 Joint Conference Committee Report 
accompanying ERISA at 280-28]. 

18 Code §401(d)(6). 

Code §401(d)(2)(A). 

20 Code $411 (a)(2). 

21 See Code §415(c) for a limitation on 
total contributions and forfeitures as to each 
participant. 

22 Code §401(d)(4)(B). An owner- 
employee could not receive distributions 
until age 

23 Code $2039(c)(1). 
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SLEPIN 


The episodic opinions issuing 
from the Supreme Court like 
thunderbolts sometimes set sparks 
to flying and brave souls to quaking. 

The court’s opinion in Mahler v. 
Lauderdale Lakes National Bank, 
Case 46,602 (Sept. 24, 1975) is 
earthshaking. 

In Mahler the JIC found 
permanent, total disability, and the 
IRC sitting as an appellate court 
(Chairman Carson dissenting) 
reversed. Explicating Scholastic 
Systems, Inc. v. LeLoup, 307 So. 2d 
166 (Fla. 1974), the court asked: 


.... Whether the commission departs from 
the essential requirements of law when it 
overturns an order of a judge of industrial 
claims in a case where both the commission's 
order and that of the judge appear to be 
based on substantial and competent 
evidence. 

The JIC found that claimant 
could not even perform her 
housework and sought but could 
not obtain or maintain certain 
employment. 

The IRC’s reversal on authority 
of Clark v. Western Knapp 
Engineering Co., 190 So. 2d 334 
(Fla. 1966), was explained thusly, 
and as universally as categorically, 
by the court: 

A claimant must also affirmatively 
demonstrate that some effort was made to 
obtain employment within the claimant's 
physical limitations. 

The court then held that al- 
though the JIC as fact-trier is best 
able to evaluate claimant's 
limitations, this wasn’t the “critical 
factor” for the IRC and wasn't 
“determinative” for the court. 

That critical or determinative 
factor was whether the claimant 
“had endeavored to obtain 
employment in the open labor 
market within her physical 
abilities.” 


Stephen Marc Slepin writes this column 
on behalf of the Workmen's Compensation 
Section, which he serves as chairman. He 


is a partner in Kaplan, Schwartz & Slepin. 
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That is, the JIC is best able to try 
the factual issue of “claimant's 
physical limitations,” but when it 
comes to “applying available facts 
to the legal standard for a total 
disability award”—which the court 
holds as central: 

The commission was better able to make this 
determination than the judge, since overt 
efforts to gain employment are not facts 
which derive any gloss from the trier-of- 
facts’ superior vantage point. 

Note: The IRC as an appellate 
court is “better able” than the JIC to 
evaluate employment efforts (their 
occurrence, legitimacy, appro- 
priateness—and feasibility?). Why? 
How? Yet, the JIC is “better” able to 
evaluate limitations determinative 
of employability!? 

The cases investing the JIC with 
exclusive fact-finding and 
evaluative authority are legion. But 
Mahler obviously uproots same 
from the JIC and invests the IRC 
with “wage earning capacity,” fact- 
finding authority superior to the 
JIC’s. 

Then, too, the court notes 
§120.68(10), F.S., regarding 
“agency” fact-finding, thereby 
resurrecting the spectre of 
application of the Administrative 
Procedures Act to workmen’s 
compensation. 


Finally, we are left to infer that 
the court has answered the question 
which it posed as the issue in the 
case: What if the JIC’s order meets 
the U.S. Casualty Co. test and the 
IRC’s order of reversal does also? 
Answer: The IRC will be affirmed! 
This, manifestly, constitutes the 
most monumental ruling in 20 years, 
and represents a 180-degree 
turnabout of the jurisprudence. 

There is no need here to 
catalogue the reams and raft of 
decisions upset by this new rule of 
law. There is room for speculation, 
however, whether the JIC’s are on 
the road to digestion by the IRC 
which is itself destined to regain the 


plenary authority of the old full 
commission—only then to be 
incorporated as an “agency” into 
the Administrative Procedures Act. 

The opinion by Mr. Justice 
England was concurred in by 
Justices Adkins, Roberts, Boyd and 
Overton. 


Chairman Carson, writing for a 
unanimous commission in Ferguson 
v. Mims & Thomas Mfg. Co., IRC 
Order 2-2845 (Sept. 23, 1975), has in 
crisp language and with a deft 
display of logic, made reunion with 
the conceptual matrix of our 
workmen’s compensation law— 
disability as “incapacity because of 
the injury to earn in the same or any 
other employment the wages which 
the employee was receiving at the 
time of the injury,” per 440.02(9), 

Commonsense, as ingrained in 
human experience subjected to the 
rigors of logical analysis, is again 
vindicated as not always at war with 
the law. Or is it the law which is 
thereby vindicated? 

In Henderson v. Sol Walker & 
Co., 138 So. 2d 323 (Fla. 1962), Mr. 
Justice Hobson explained why a 
scheduled injury could be subject to 
a permanent total award. Indeed, 
notwithstanding the court’s 
observation—“By itself the thumb 
seems no more important than any 
other digit”—in Little River Bank & 
Trust Co. v. Neal, 154 So. 2d 809, 
811 (Fla. 1963), few would doubt 
the crushing disability which such a 
loss would deal. 

In the dissent in Bush & LaFoe v. 
Williamson, IRC Order 2-2323, 
reversed, 294 So. 2d 641 (Fla. 1974), 
the pervasive import of 440.02(a) 
was urged and in Schiffman v. 
DuPont Plaza Hotel, IRC Order 2- 
2326 (Sept. 24, 1973), cert. den., 
“change of condition” was related 
to the statutory definition of 


599 


p 
\e i 
—g 
“ 
| 
x 


“disability” in terms of “wage 
earning capacity.” 

But in Ferguson, the commission 
tracks the uncritical use—or 
misuse—of “functional impairment 
over the years. Is “functional” really 
“anatomical”? or only when used in 
somatic rather than psychiatric 
contexts? or what? Having asked, 
rhetorically, the commission 
answers, and “wage earning 


capacity” considerations, which 
always precede a schedule award in 
order to preclude a PTD award, 
now become relevant to PPD 
awards under the schedule. 

What’s sauce for the goose is, 
though, sauce for the employer/ 
carrier; and minimal earning 
capacity diminutions may qualify 
for less than anatomical ratings 
since 440.15(3)(u) doesn’t apply. 0 
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Inquiry: 

In an overabundance of cau- 
tion, I deem it necessary to seek 
your advice concerning a matter 
which could involve a possible 
violation of the judicial standards. 
It has been requested by the 
Crippled Childrens Society (i.e., 
of the committee thereof) that my 
wife’s and my home be used for 
the purpose of holding a “garage 
sale.” This request is made due to 
the location of our home, which 
the committee feels will be read- 
ily accessible to members of the 
public. As you would conclude, 
various members will bring items 
which they have contributed to 
this charitable organization to our 
home where it will be offered for 
sale to the public. The question 
which I want answered is 
whether or not the publicity 
through news releases and/or 
mailed invitations identifying the 
home as being that of my wife and 
myself can be construed as being 
the lending of my name for the 
solicitation of funds. 


Response: 
In your letter of March 28, 1975, 
you request an opinion as to 


Bar membership has 

almost doubled since 
the Bar Center 
was built in 


1965. 


Make your 
pledge to the 
Bar Center Campaign. 
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whether the use of your hom? for 
the purpose of holding a “garage 
sale” for the benefit of a worthy 
charity could be construed as 
lending your name and, I add, 
prestige of your office for the sol- 
icitation of funds? 

The committee finds no impro- 
priety, per se, in having a garage 
sale at your house. However, out 
of an abundance of precaution, it 
is suggested that the news re- 
leases or other publicity, list the 
name as, “Mr. and Mrs. 
” and the home ad- 
dress, no reference being made to 
Judge 

This may appear to be a narrow, 
restrictive, and somewhat un- 
realistic interpretation; however, 
by this procedure, you avoid any 
reasonable suggestion of impro- 
priety. 

May I assure you that your in- 
quiry was not a burden, and that 
the committee welcomes in- 
quiries from the judiciary. 


Inquiry: 

I am in a quandry concerning 
the report required by Canon 6 of 
the Code of Judicial Conduct. In 
particular, I am concerned about 
the difference between “quasi- 
judicial” and “‘extra judicial” 
compensation. 

I had no quasi-judicial compen- 
sation, but during 1974 received 
funds from my former law firm. I 
have not practiced law since June 
30, 1972, when I came on the cir- 
cuit bench. In short, I am asking 
advice as to whether or not the 
above mentioned funds should be 
considered as extra judicial com- 
pensation and therefore reported 
under subparagraph 3 of Canon 6. 

Needless to say, the above men- 
tioned funds were reported on my 
United States Income Tax Return, 
a copy of which was filed with the 
Judicial Qualifications Commis- 


sion in accordance with subpara- 
graph (b) of Canon 6. 


Response: 

In your letter of April 21, 1975, 
you state that during 1974 you re- 
ceived funds coming from your 
former law firm. These funds, I 
assume, were in payment of your 
former interest in the law firm. 

Itis my opinion that these funds 
which were received from your 
former law firm were “income” as 
distinguished from “compensa- 
tion” and should be reported 
under Canon 6(B). 

Under date of February 4, 1975, 
we advised another judge as fol- 
lows: 


“It is our opinion that Canon 6 
draws a distinction between 
‘compensation’ and ‘income’ as it 
relates to public reporting filing 
with the clerk, pursuant to Canon 
6A3. 

“Compensation being remun- 
eration for services performed for 
quasi-judicial and extra-judicial 
activities such as lecturing, writ- 
ing, speaking, etc., there is no re- 
quirement that ‘income’ be in- 
cluded in the public report. 

“Income under 6B requires the 
filing of a financial report with the 
Judicial Qualifications Commis- 
sion, your most recent Federal In- 
come Tax Return, and a statement 
showing the source and amounts 
of all ‘income,’ including gifts and 
bequests received during the pre- 
ceding year. 

“Income in our opinion would 
include returns from citrus 
groves, bonds, and other invest- 
ments.” 

The income from your former 
law firm for your interest therein 
comes under, ‘other invest- 
ments.” 


GUNTER STEPHENSON 
Chairman 

Committee on Standards 
of Judicial Conduct 
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Petition to Open Safe Deposit 
Box 

Order to Open Safe Deposit 
Box 

Notice to Creditors (Not for For- 
mal Administration) 

Caveat — Creditor 

Caveat — Heir or Devisee 


Demand for Notice 

Formal Notice by Mail 

Proof of Formal Notice by Mail 
Formal Notice by Publication 
(No form) 

Notice of Hearing 

Waiver of Priority, Consent to 
Appointment of Personal Rep- 
resentative, and Waiver of 
Notice and Bond 


Forms for No Administration Proceeding 


Statement for Disposition of 
Personal Property Without Ad- 
ministration, 20¢ ea., $7.50 set 
(No form) 


Forms for Summary Administration 


Petition for Summary Adminis- 
tration — Testate 

Petition for Summary Adminis- 
tration — Intestate 

Order of Summary Administra- 
tion 


Forms for Family Administration 


me 


Petition for Family Administra- 
tion — Testate 

Petition for Family Administra- 
tion — Intestate 


Order of Family Administration 


Forms for Formal Administration 


imo 


__ P-24 


—— P-28 
—— P-29 


Petition for Administration — 
Testate — Florida Resident 


Petition for Administration — 
Intestate — Florida Resident 
Petition for Administration — 
Testate — Nonresident 


Petition for Administration — 
Intestate — Nonresident 

Oath of Witness to Will 
Application for Appointment of 
Commissioner to Prove Will 
Commission to Prove Will and 
Oath of Witness 

Order Admitting Will to Probate 
Order Appointing Personal 
Representative and Setting 
Bond 

Petition to Waive Bond 


No. of 


PROBATE FORMS 


Designed to comply with the provisions of the new Probate Code 
For Sale by The Florida Bar 


Bond of Personal Representa. 
tive 

Oath of Personal Representa- 
tive, Designation of Resident 
Agent, and Acceptance by 
Resident Agent 

Oath of Corporate Personal 
Representative 

Letters of Administration 
Notice of Administration 


Proof of Service of Notice of 
Administration 

Inventory 

Petition for Allocation of 
Spouses’s Share — Intestate 
Estate 

Order Allocating Spouse's 
Share 

Petition to Set Aside Exempt 
Property 


Order Setting Aside Exempt 
Property 

Petition for Family Allowance 
Order Authorizing Family 
Allowance 

Petition to Set Aside Home- 
stead Real Estate 

Order Setiing Aside Home- 
stead Real Estate 


No. of 


Claim of Elective Share by 
Spouse 


Petition for Determination of 
Elective Share 


Order Determining Elective 
Share 


Proof of Claim by Personal 
Representative 

Statement of Claim 

Objection to Claim 

Release of Claim 

Petition to Extend Time for 
Filing Final Accounting and 
Petition for Discharge 

Order Extending Time to File 
Final Accounting and Petition 


for Discharge 


Final Accounting, 20¢ ea., 
$7.50 set 

Petition for Discharge 

Notice of Final Accounting and 
Petition for Discharge 


Waiver by Beneficiary of 
Accounting and Consent to 
Discharge 


Receipt of Beneficiary 
Report of Distribution and Dis- 


nosition of Claims 


Order of Discharge 
Aset of one copy each of the 60 
forms — $5 


All forms 10¢ each or $4 for set of 50 copies unless otherwise noted. Add 4% sales tax 
and $1 for postage and shipping. 


The Florida Bar 
Tallahassee, Fiorida 32304 


name 


Enclosed is my check for $. 


Please send the Probate Forms checked above. 


address 


city 


THE FLORIDA BAR JOURNAL 


General Probate Forms m7 m7 
of 
‘ 
— _ P-49 
—P-4 P-34 — P-60 
P-52 
— ; 
P-40 P-56 
P-57 
P-42 
P-60 
P-61 
Lawyer Information Services 

= zip | 

602 


News and Notes 
Lawyers’ Title Guaranty Fund 


ABA’S LTGF COMMITTEE MEETING ... 
The Standing Committee of Lawyers’Title 
Guaranty Funds of the American Bar Association 
met on October 24 and 25, 1975, at Fund 
Headquarters in Orlando. Judge C. Clyde Atkins 
of Miami, a former trustee and officer of the 
Fund, is chairman of the committee and presided 
at the meeting. The committee gave general 
approval to a position paper prepared by the 
ABA’s Special Committee on Residential Real 
Estate Transactions, but recommended that the 
paper be amended to emphasize the need for title 
insurance in addition to a lawyer’s title opinion. 
Participants in the meeting from the Florida Fund 
were President Paul B. Comstock, Senior Vice 
President G. Robert Arnold and former 
President Paul J. Stichler. 


LEGAL SECRETARIES .. . On October 28, 
1975, Harold A. Drees, Fund senior vice 
president, spoke to a group of approximately 60 
legal secretaries in Daytona Beach at a seminar 
sponsored by the Daytona Beach Legal 
Secretaries Association. Mr. Drees covered in his 
presentation some of the historical aspects of real 
property ownership, methods for transferring of 
title to real property in Florida and some of the 
more common problem areas on the transferring 
of title to entireties and homestead properties. He 
also gave a brief history of title insurance, its 
unique features, its coverage and some examples 
of actual claims made under title policies. 


REALTOR-LAWYER MEETING .. . Over 130 
Lake County Realtors and lawyers filled the 
dining room of the Pine Meadows Country Club 
in Eustis on October 16, 1975. After a buffet 
dinner, each lawyer present was introduced to the 
attending members of the Lake County Board of 
Realtors who sponsored the event. Special guest 
speaker for the evening, Fund President Paul B. 
Comstock then discussed “The Value of 
Professional Realtors and Lawyers in Real Estate 
Transactions.” Area Field Representative Harry 
K. Holcomb also represented the Fund at this 
joint meeting of members of two importantly 
related professions. 


NATIONAL ASSOCIATION OF LEGAL 
ASSISTANTS, INC... . Fund Senior Vice 
President G. Robert Arnold will be speaking at a 
NALA seminar for legal assistants from Florida, 
Georgia, Alabama, Tennessee, North Carolina 
and South Carolina which will be held on January 
16, 1976, at the Ramada Inn, 1700 U.S. 19 South, 
New Port Richey, Florida 33552. Also attending 
the annual regional eductional seminar from 
Fund Headquarters will be Miriam M. Wuthrich 
and Mary C. Bolton. Any legal assistant who 


wishes to attend should make room reservations 
directly with the hotel and send name and address 
along with $30 registration fee to NALA, 3005 
East Skelly Drive, Suite 120, Tulsa, Oklahoma 
74105. 


TITLE NOTE BY A FUND ATTORNEY... 
“Defense to Enforcement of Judgment Lien” 
Sec. 55.081, F.S., states that no judgment, order or 
decree of any court shall be a lien upon real or 
personal property within the state after the 
expiration of 20 years from the date of entry of 
such judgment, order or decree. This statute does 
not, however, guarantee that the judgment 
creditor shall have the right to enforce that lien 
against the real property of the judgment debtor 
or his successor in title for that period of time. 

In certain situations the courts have allowed the 
owner of the land to raise equitable defenses 
against a judgment creditor in his attempt to levy 
or foreclose against the real property 
encumbered by the lien. 

In Orr v. Allen-Hanford, Inc., 27 So. 2d 823 
(Fla. 1946), certain holders of judgments who had 
not been made party defendants in a foreclosure 
of a mortgage that predated the judgments were 
not entitled to have their judgments satisfied out 
of the realty when almost 20 years had passed 
since the judgments were secured and the 
judgment creditors had stood by and watched 
sales and improvements take place and title in 
adverse possession in the realty vest in others. 
Also see Blackburn v. Venice Inlet Co., 38 So. 2d 
43 (Fla. 1949). 

In a more recent case, Winter v. Allstate 
Mortgage Corp. of Florida, 303 So. 2d 399 (3d 
D.C.A. Fla. 1974), a judgment creditor was also 
precluded from foreclosing his judgment lien due 
to laches and equitable estoppel. This case 
involved a small claims court judgment 
purchased by plaintiff approximately eight years 
after its entry and involved land sold by the 
original judgment debtor to the defendant in the 
foreclosure suit who knew nothing of the 
judgment until after his puchase of the property. 
The circuit court found for the judgment creditor 
but on appeal the judgment was reversed. The 
appellate court recognized that ordinarily a 
judgment creditor has 20 years within which to 
enforce a judgment lien. However, when undue 
delays are exercised without sufficient reason, it 
has been held that equitable defenses may be 
raised which may cut off the right to satisfy the 
judgment by enforcement of the lien against the 


property. 
By staff of Lawyers’ Title Guaranty Fund, Inc. 
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CALENDAR 


1976 


January 5-9—Institute on Estate Planning by University of Miami Law Center, 
Americana Hotel, Bal Harbour. 


January 9—CLE Course on new Corporation Law, FSU College of Law, Tal- 
lahassee; Sheraton Inn, Ft. Myers. 


January 9-10—Law Revision Council, Holiday Inn, Cypress Street, Tampa. 


January 15—CLE Course on new Corporation Law, Kahler Plaza Inn, Orlando; 
Holiday Inn, Palm Beach. 


January 15-17—Board of Governors Meeting, The Florida Bar, Tallahassee. 


January 16—CLE Course on new Corporation Law, Holiday Inn, Tampa; Holi- 
day Inn Oceanside, Ft. Lauderdale. 


January 22—CLE Course on new Corporation Law, Everglades Hotel, Miami; 
Holiday Inn of Gulf Breeze, Pensacola. 


January 23—CLE Course on new Corporation Law, Everglades Hotel, Miami. | 


January 29—CLE Course on new Corporation Law, Holiday Inn, Lido Beach, 
Sarasota; Hilton, Jacksonville. 


January 30—CLE Course on new Corporation Law, Stetson College of Law, 
St. Petersburg; Hilton, Gainesville. 


February 4-8—Federation of Insurance Counsel Midwinter Meeting, La Costa 
Resort Hotel and Spa, Carlsbad, CA. 


February 12-18—ABA Midyear Meeting, Philadelphia, Pa. 


February 18-21—Organizational Meeting and Seminar for Sports Bar, Ocean 
Manor Hotel, Galt Ocean Mile, Fort Lauderdale. 


February 25-28—Eighth Medical Institute for Attorneys—injuries to the Nerv- 
ous System, Americana Hotel, Bal Harbour. 


March 5-7—Fourth Annual Convention, Young Lawyers’ Section, The Florida 
Bar, Hiatt Hotel World, Orlando. 


March 11-13—Board of Governors Meeting, The Florida Bar, Sea Island, 
Georgia. 


March 11-13—Second Annual Seminar, American Title Policy-Writing Attor- 
neys, Bal Harbour. 


March 11-13—Twelfth Annual Assembly, Lawyers’ Title Guaranty Fund, 
Sheraton-Towers Hotel, Orlando. 


June 9-12—26th Annual Convention, The Florida Bar, Walt Disney World. 


August 4-8—Federation of Insurance Counsel Annual Convention, The Break- 
ers, Palm Beach. 


August 5-12—ABA Annual Meeting, Atlanta, Ga. 
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